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ACCESSORY USES 

New building with classrooms, infirmary, stu- 
dent lounge, and guest accommodations are 
allowable accessory uses to school dormitory 
and did not have to be housed in accessory 
buildings ((N.Y. App.),151 

Gravel driveway accessing landfill on adjoin- 
ing property is a use appurtenant to the land- 
fill use and thus not permitted in conserva- 
tion district (N.Y. App.), 249 

Sale of gasoline is not an accessory use to conve- 
nience store where zoning ordinance language 
identifies convenience store as a type of gro- 
cery store and gasoline service station as a 
separate use (Pa. App.), 250 

Proposed child development center is acces- 
sory use to university and permitted under 
approved campus plan without additional 
special exception approval (D.C. App.), 269 

A 1,200-square-foot corrugated metal outbuild- 
ing used for owner’s hobbies does not violate 
lot restriction limiting use to only residential 
purposes (La. App.), 311 

Zoning appeals board may limit the noncon- 
forming use of a nightclub for adult enter- 
tainment to its current frequency of two nights 
a week (Md. App.), 448 

Accessway toa telecommunications tower may 
be graveled where it is accessory to the sites 
principal farm use and falls outside of zoning 
ordinance’s definition of driveway (Pa. App.), 
469 

City may not shut down use of restaurant for 
non-accessory gaming boat operations when 
operator relied on the city’s issuance of li- 
censes for the operations (Fla. App.), 472 


ADULT USES 
Nude dancing is not protected expression for 
purposes of Oregon constitution (Or. App.), 84 





Statute allowing amortization of adult busi- 
nesses does not violate First Amendment 
(Minn. App.),136 

Ordinance prohibiting sexually oriented busi- 
nesses within 1,000 feet of residential area 
violates First Amendment, as applied to a 
business that does not provide on-premises 
viewing, because the city did not demon- 
strate it was narrowly tailored to address the 
presumably lesser secondary effects of such 
businesses (U.S. App., 5th Cir.),148 

Because state constitution provides greater pro- 
tection than First Amendment, statutory closing 
hours requirement is invalid as applied to 
business of selling or renting adult materials; 
is valid with respect to nude dancing (Ariz. 
App.), 176 

Ordinance that does not require prompt judi- 
cial decision in appeals of denial of adult use 
license vests officials with excess discretion 
and is invalid (U.S. App., 10th Cir.),182 

Ordinance regulating location of businesses that 
have a significant portion of stock in adult 
materials or that have a section devoted to 
adult materials is invalid because it was not 
narrowly tailored to reach secondary effects 
and did not allow for ample alternative chan- 
nels of communication (U.S. trial, W.D. Mich.), 
191 

Home rule municipality cannot, by ordinance, 
confer on circuit court certiorari jurisdiction 
to consider challenges to denials of adult use 
permits (Fla. App.), 210 

Adult use ordinance enacted under general po- 
lice power is not preempted by zoning en- 
abling legislation, and the county is not es- 
topped from enforcing the ordinance due to 
its mistaken representation that the ordinance 
had been declared invalid (S.C.), 348 

Adult licensing regulation that fails to provide 
prompt judicial review of an adverse deci- 
sion is unconstitutional prior restraint (U.S. 
App., 6th Cir.), 403 

Zoning appeals board may limit the noncon- 
forming use of a nightclub for adult enter- 
tainment to its current frequency of two nights 
a week (Md. App.), 448 

Trial court lacks jurisdiction to review an ap- 
peal of a planning board’s site plan denial if 
the appeal is not filed within the statutory 
time period, despite the town’s lack of re- 
sponse to the applicant’s request to appeal 
and application resubmittal (N.H.), 492 

City ordinance requiring a store selling sexu- 
ally oriented products to obtain a different 
business license than other businesses is not 
an unconstitutional prior restraint on free 
speech (Utah), 544 


AGRICULTURE 

County may not take an exception to state Goal 
3 and rezone exclusive farm use property to 
permit construction of a nonfarm dwelling 
because Goal 3 allows for nonfarm dwellings 
that meet specified criteria (Or. App.), 42 

Withdrawal of EPA approval of state National 
Pollutant Discharge Elimination System per- 
mitting program is not warranted before state 


14 December 2003 American Planning Association 





has been ordered to bring program into com- 
pliance, despite state’s history of never ap- 
plying program to concentrated animal feed- 
ing operations (U.S. trial, S.D. Ind.), 68 

Nonprofit use of an equestrian arena to host 
event attended by 1,000 people is an agricul- 
tural use for which no permit may be re- 
quired under state zoning law (Miss. App.), 
192 

State law with health and safety standards for 
migrant housing does not preempt local zon- 
ing ordinance that requires special exception 
for such use (Mich. App.), 212 

Board’s approval of conditional use permit for 
a hog feedlot was not abuse of discretion or 
arbitrary, where evidence was insufficient to 
show aggravation of neighbors’ health con- 
ditions and the board used a checklist to show 
compliance with applicable standards (Minn.), 
283 

Grant of a conditional use permit to allow a 
3,200-head hog confinement facility is a legis- 
lative decision and subject to referendum, 
where no objective criteria for deciding such 
permits exist (S.D.), 301 

State transportation department did not abuse 
its quick-take authority or violate state’s 
farmland preservation laws when condemn- 
ing nursery property for a connector road 
to be maintained by the county as part of 
the county’s proposed by-pass project (III. 
App.), 329 

Runoff from using wastewater to irrigate crops 
is not discharge from a point source for pur- 
poses of the Clean Water Act (U.S. trial, D. 
Or.), 343 

County is not required to consider agricultural 
land preservation policies when determining 
whether to permit a telecommunications tower 
(Or. App.), 344 

Denial of farm-related conditional use permit 
for a custom slaughterhouse was arbitrary, 
where based on public speculation about traffic 
and intensity of use (Minn. App.), 413 

Free on-site housing for full-time farm work- 
ers is incidental to farming and exempt from 
the county’s building code (Ariz. App.), 
429 

Cessation of farming on land subject to tax 
assessment in anticipation of its condemna- 
tion for a school site does not warrant imposi- 
tion of roll-back taxes on landowners, but 
rather on the condemning school board (N.J. 
App.), 496 

Statute limiting voluntary agricultural districts 
to farm use does not restrict condemnation 
for a county road (Iowa), 553 


AIRPORT/AIR RIGHTS 

Proposed use for helicopter and fixed-wing air- 
craft landings was not an “airport” qualified 
as a special exception in resource conserva- 
tion-agricultural zone (Md. App.), 70 

Revocation of a permit for landfill located 12,000 
feet from an airport runway was supported 
by substantial evidence of bird hazards, not 
adequately addressed by the mitigation plan 
(Pa. App.), 345 
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FAA decision not to prepare an environmental 
impact statement for revised airport arrival 
and departure routes was not arbitrary and 
capricious where it adequately considered 
the environmental baseline (U.S. App., D.C. 
Cir.), 414 

Environmental assessment failed to take the 
requisite hard look at the effects of a pro- 
posed airport expansion project (U.S. trial, 
N.D. Cal.), 430 


AMORTIZATION 

Statute allowing amortization of adult busi- 
nesses does not violate First Amendment 
(Minn. App.), 136 

Nonconforming uses may be terminated by am- 
ortization, even without a finding of nui- 
sance, and the owner bears the burden of 
challenging the reasonableness of an amorti- 
zation period (N.Y. App.), 355 


ANNEXATION 

Annexation was valid under statutory challenge 
provisions despite minor defects in annex- 
ation notice, council district assignment, and 
fiscal plan (Ind. App.), 15 

Annexation did not occur until resolution and 
plat were filed, so territory became part of 
county service district formed after annex- 
ation resolution, but before filing (Utah), 34 

Annexation of a 100-acre “island” of agricul- 
tural land surrounded by city was proper 
(Ark.), 178 

Statute permitting a majority of affected land- 
owners to defeat annexation in one county in 
the state is unconstitutional special legisla- 
tion (Ind.), 188 

Annexation election limiting voters to residents 
of the area being annexed and the annexing 
city, and excluding township residents other 
than those of the area being annexed, was 
proper (Mich. App.), 204 

Municipality had authority to conditionally 
approve preliminary plat and reject final 
plat for failure to meet conditions while 
annexation dispute was pending (Wis. App.), 
247 

City’s rezoning of newly zoned property, pur- 
suant to an agreement that limited retail use 
of the property to a gasoline station, was 
illegal conditional zoning and contract zon- 
ing (Md. App.), 281 

Doctrine of collateral estoppel applies to sec- 
ond attempt to annex property where issues 
and parties are identical to the first attempt 
(N.C. App.), 292 

Dismissal of an annexation petition is not re- 
quired when objectors are not prejudiced by 
the amended legal description (Miss.), 339 

Totality of circumstances supported finding that 
annexation was reasonable (Miss.), 395 

Annexation is a “land use decision” subject to 
the jurisdiction of the Land Use Board of 
Appeals because it involves the application 
of statewide planning goals (Or. App.), 420 

County zoning continues to apply to annexed 
land until the annexing city affirmatively re- 
zones it (U.S. App., 8th Cir.), 428 





City cannot circumvent state zoning statutes 
and use an annexation agreement to vest or 
allow the expansion of an annexed quarry 
(Kan.), 444 

When a city annexes a county road, it becomes 
responsible for maintaining the road (Ky.), 
445 

Annexation was invalid where the town 
misclassified a vacant tract as commercial to 
meet the annexation statute’s requirements 
and part of the annexation area included only 
road right-of-way just to reach valuable com- 
mercial property (N.C. App.), 455 

City’s inability to provide sewer service to a 
proposed annexation area that never enjoyed 
sewer service was not a proper basis for the 
county’s denial of the annexation (Ohio App.), 
457 

Annexation enacted without statutorily required 
written consent of a neighboring municipal- 
ity is presumed valid after two years (Tex. 
App.), 543 

Annexation ordinance may not be repealed by a 
subsequent correcting ordinance (Wis. App.), 
545 


ANTITRUST 

County’s denial of permit for landfill while it 
planned to operate its own landfill did not 
constitute inverse condemnation, violate the 
Commerce Clause, or violate antitrust laws 
(U.S. App., 6th Cir.),133 

City and county ordinances and interlocal agree- 
ment requiring that franchise waste haulers 
dispose of residential waste at county facility 
does not violate Commerce Clause (U.S. trial, 
Fla.), 222 


APPEALS AND APPEAL PROCEDURES 

Failure to provide written decision approving 
subdivision application was a breakdown in 
the administrative process so that an okjector’s 
appeal, filed more than 30 days after the date 
of the decision, may proceed (Pa. App.), 43 

Applicant had the burden of establishing com- 
pliance with ordinance requirements even 
though proposed service station was a listed 
conditional use (Pa. App.), 44 

Applicant’s claim that without income from 
sign, rental income from building would be 
insufficient to make needed repairs, did not 
establish unnecessary hardship justifying a 
variance (Pa. App.), 53 

Neighboring owner, who did not receive a small 
development permit notice was entitled to 
appeal zoning administrator’s refusal to re- 
voke permit (Colo. App.), 60 

Challenge to zoning officer’s determination that 
sign complied with ordinance, filed more than 
30 days after issuance of permit for sign, may 
be heard by board of zoning appeals (Ind. 
App.), 86 

Statutory requirement that notice of appeal be 
filed with the board is mandatory and not 
satisfied by mailing of notice (Okla.), 87 

Appeal of denial of variance from subdivision 
regulation limiting length of dead-end street 
is not subject to statutory 30-day filing re- 





quirement applicable to appeals of variance 
denials under zoning ordinance (N.C. App.), 
95 

Planning commission’s approval of a prelimi- 
nary plat is nota final action subject to appeal 
(Ark.), 127 

Zoning supervisor’s memorandum of opinion 
as to whether a proposed use is permitted by 
the zoning ordinance had no binding effect 
and thus is not a decision subject to appeal to 
or review by board of adjustment (N.C. App.), 
197 

Planning board lacked standing to challenge 
board of appeals issuance of comprehensive 
permit for affordable housing, bypassing nor- 
mal zoning procedures (Mass.), 215 

Board of appeals did not act arbitrarily in re- 
versing department of planning’s denial of 
waiver from stream buffer regulations not 
yet in effect, but board’s findings were insuf- 
ficient to justify its grant of the waiver (Md. 
App.), 225 

Statute’s 30-day limit for challenging municipal 
ordinances on procedural grounds applies 
regardless of procedural defects ((Pa. App.), 
309 

Town’s conservation commission lacks stand- 
ing to request a rehearing of the zoning board 
of adjustment denial of its administrative ap- 
peal or to appeal it to court (N.H.), 341 

Conservation groups must petition agencies for 
rule making before judicially challenging their 
failure to promulgate environmental protec- 
tion rules pursuant to the Forest Practices Act 
(Wash.), 411 

County commissioners’ authority to dismiss 
appeals for failure to state lawful grounds 
on which the appeal can be based does not 
give the commissioners the right to dismiss 
any appeal they do not want to hear (Idaho), 
415 

City may impose standards more restrictive 
than contained in the state building code; 
state building code board of review lacks 
jurisdiction to hear appeals from city’s denial 
of a permit based on the local rather than 
state building standards (Iowa), 476 

County’s failure to provide an adequate, orga- 
nized, and complete administrative record of 
its certification of an environmental impact 
report and approval of a large aggregate min- 
ing project warranted reversal of the approval 
(Cal. App.), 482 

Trial court lacks jurisdiction to review an ap- 
peal of a planning board’s site plan denial if 
the appeal is not filed within the statutory 
time period, despite the town’s lack of re- 
sponse to the applicant’s request to appeal 
and application resubmittal (N.H.), 492 

State Land Use Board of Appeals had jurisdic- 
tion to hear neighbors’ appeal of a county’s 
approval of a quarry; neighbors did not have 
to initiate the local appeal process to meet the 
exhaustion of remedies requirement and the 
approval became a final decision when the 
local appeal was withdrawn and dismissed— 
not when the deadline for filing the appeal 
occurred (Or. App.), 500 
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ASSESSMENT 

Church property is subject to assessment as 
part of street improvement district although 
church was not included in petition process 
that created the district; assessment does not 
violate due process or equal protection rights 
of church (S.C.), 299 . 

Assessment against property not specially ben- 
efited by sewer extension is annulled (Wash. 
App.), 305 

City assessed all properties benefited by road 
extension project because improvement charge 
was assessment for local improvements not a 
tax (Or.), 501 


AUTOMATIC GRANT/DENIAL 

Trial court erred in finding application for gen- 
eral development plan approval complete and 
in granting automatic approval based on that 
finding (N.J. App.), 26 


BUILDING CODES 

Zoning ordinance and its requirement to retain 
buildings built before 1900 is incorporated by 
reference into the building code for purposes 
of denying a permit to demolish a historic 
building (Pa. App.), 405 

Imposition of fines for building code violations 
based on the building inspector's affidavit of 
noncompliance, without notice or hearing, 
violated the property owners’ due process 
rights (Fla. App.), 417 

Free on-site housing for full-time farm workers 
is “incidental to farming” and exempt from 
the county’s building code (Ariz. App.), 429 

City may impose standards more restrictive 
than contained in the state building code; 
state building code board of review lacks 
jurisdiction to hear appeals from city’s denial 
of a permit based on the local rather than 
state building standards (Iowa), 476 


CIVIL RIGHTS 

Protester, convicted of violating a parade per- 
mit ordinance later found to be unconstitu- 
tional, is not entitled to damages for civil 
rights violation (U.S. App., 4th Cir.), 37 

Owners of house used for prayer meetings need 
not exhaust administrative remedies or ap- 
ply for special permit before bringing civil 
rights claims and claims under Religious Land 
Use and Incarcerated Persons Act, after re- 
ceiving cease-and-desist order (U.S. trial, D. 
Conn.), 63 

Town is liable for equal protection and ADA 
violations based on rescission of endorsement 
of downtown mental health center (U.S. trial, 
D. Md.), 71 

Neighbors of church that built an addition with- 
out required special use permit had insuffi- 
cient property interest in permit procedures 
or in denial of permit to entitle them to fed- 
eral civil rights remedies (Colo.), 183 

City did not violate developer’s civil rights 
when it failed to approve his large redevel- 
opment proposal and supported another 
developer's smaller proposal (U.S. trial, M.D. 
Fla.), 223 





County violated a landowner’s due process rights 
to use semitrailers for a self storage business, 
where it approved and permitted the use, 
then later simply revoked the permit and 
ordered removal of the semitrailers (Colo. 
App.), 435 

Town’s imposition of conditions on a permit to 
change a nonconforming use did not violate 
applicant’s equal protection or due process 
rights (U.S. trial, D. Conn.), 436 

Village’s enforcement of sign ordinance against 
owners who led opposition to village projects 
was not a violation of civil rights (U.S. App., 
7th Cir.), 528 


COASTAL AND WETLAND REGULATION 

California Coastal Commission may accept off- 
site mitigation of view corridor conditions 
imposed on permits (Cal. App.), 2 

Coastal Act provisions giving legislative offi- 
cials unfettered power to appoint and re- 
move voting members of Coastal Commis- 
sion violates separation of powers clause of 
the state constitution (Cal. App.), 180 

Board had sufficient evidence to conclude that 
no reasonable use of a property in a wetlands 
conservation district could be made without 
a special exception allowing a 56,000-square- 
foot grocery store and 302-space parking lot 
(N.H.), 287 

Whether Clean water Act regulates wetlands 
adjacent to non-navigable waters depends on 
whether there is a substantial nexus between 
the wetlands and navigable waters (U.S. trial, 
D.N,J.), 310 

As a matter of first impression, Coastal Act 
protections do not apply to environmentally 
sensitive habitat areas not yet designated, 
and the Coastal Commission may not con- 
sider the environmental impacts of develop- 
ment outside the coastal zone when deciding 
whether to approve development inside the 
coastal zone (Cal. App.), 372 

Denial of a wetlands fill permit was a final 
decision and deprived owner of economi- 
cally viable use, but was not a categorical 
taking (U.S. App., Fed. Cir.), 393 

Army Corps of Engineers’ decision to issue 
nationwide permit verifications for construc- 
tion of wastewater treatment plant and con- 
veyance system was not arbitrary (U.S. App., 
4th Cir.), 410 

Definition of “wetland” in Food Security Act’s 
“swampbuster” provisions does not preempt 
that in the local wetlands ordinance (U.S. 
trial, S.D. Cal.), 431 

Commission need not consider every possible 
development alternative when reviewing 
wetlands and watercourses permit applica- 
tions (Conn.), 437 

Army Corps of Engineers has authority under 
the Clean Water Act to require a wetlands 
permit for a wetlands ditch that drains into a 
roadside ditch connecting to non-navigable 
tributaries of navigable waters (U.S. App., 
4th Cir.), 447 

Forested wetlands adjacent to a ditch that con- 
nects to a navigable lake via county drains 
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and a stream are not isolated wetlands, and 
are thus subject to federal jurisdiction under 
the Clean Water Act (U.S. trial, E.D. Mich.), 
449 

Town cannot regulate docking facilities in a 
tidal pond because the state retained its pub- 
lic trust responsibilities when it granted the 
town title to the pond in 1887 (R.1.), 463 

Use of boat not subject to shoreline regulations 
where “vessels designed for navigation” were 
exempt (Wash. App.), 504 

State’s Beach Management Act authorizes con- 
struction and reconstruction of groins to 
retard erosion despite a general prohibition 
of construction on active beach areas (S.C.), 
510 

Commission improperly relied on its own knowl- 
edge and experience in denying a wetland 
permit for a driveway crossing when it disre- 
garded expert testimony to the contrary and 
failed to allow rebuttal (Conn. App.), 522 

Local coastal erosion hazard board is bound by 
a state agency’s negative declaration follow- 
ing review under the State Environmental 
Quality Review Act and may not subsequently 
conduct its own review (N.Y.), 538 

Consent decree for wetlands violation is not 
invalidated by subsequent SWANCC deci- 
sion (U.S. App., 7th Cir.), 550 

Work to return submerged road to useable con- 
dition constituted maintenance exempt from 
wetlands permitting (Or. App.), 551 


COMPREHENSIVE PLANS 

County has statutory authority to deny rezon- 
ing based on inconsistency with the compre- 
hensive plan’s policies concerning develop- 
ment timing and adequate school capacity 
(Fla. App.), 132 

Development of regional impact approved in 
1982 is vested from consistency with 1993 
comprehensive plan where county found de- 
velopment changes did not substantially de- 
viate from the original approval (Fla. App.), 
185 

County board lacked authority to deny subdi- 
vision approval based on inconsistency with 
comprehensive plan goals, where proposal 
complied with applicable requirements (Minn. 
App.), 227 

Road and sewer improvements built in existing 
rights-of-way are exempt from comprehen- 
sive plan requirements (Fla. App.), 274 

Rezoning for mixed-use development cannot 
be based on comprehensive plan’s mixed-use 
policies, where regulations implementing those 
policies have not yet been enacted (Wash. 
App.), 306 

Association opposing expansion of historic ho- 
tel was collaterally estopped from appealing 
shoreline development permit where it did 
not appeal original permit; expansion gener- 
ally conforms to comprehensive plan and is 
not spot zoning (Wash. App.), 315 

Adoption of acomprehensive plan is valid when 
the hearing notice is provided in accord with 
procedures normally used for non-zoning 
matters (Ga. App.), 326 
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Rezoning acres from agricultural to industrial 
is legal spot zoning (Wis. App.), 509 

Special exception for mini-storage facility was 
properly denied for inconsistency with town’s 
master plan (N.Y. App.), 561 


CONDITIONAL USES 

Ordinance providing for, and actual approval 
of, conditional use for mixed-use building 
with density limit of 92 units per acre based 
on compliance with performance standards 
did not violate federal due process require- 
ments (U.S. trial, S.D. Fla.), 11 

Applicant had the burden of establishing com- 
pliance with ordinance requirements even 
though proposed service station was a listed 
conditional use (Pa. App.), 44 

In considering subsequent application for con- 
ditional use, planning commission may not 
consider information obtained during meet- 
ing held in violation of open meetings law 
while it was considering first application (Neb. 
App.), 76 

Proposed upgrade of telecommunication tower 
allowed by conditional use permit is not an 
change or expansion of the conditional use, 
and does not trigger notice and hearing re- 
quirements (Md. App.),134 

Grant of a conditional use permit to allow a 
3,200-head hog confinement facility is a legis- 
lative decision and subject to referendum, 
where no objective criteria for deciding such 
permits exist (S.D.), 301 

Townisentitled to injunctive relief against owners 
who failed to comply with conditional use 
permit for temporary occupancy of outbuild- 
ing, requiring disconnection of plumbing upon 
expiration of permit (Wis. App.), 307 

Change from gasoline station with repair bays 
to an auto repair business was a change in use 
requiring a conditional use permit; evidence 
that business was unkempt, noisy, and dirty 
supported the denial of a conditional use 
permit (Md. App.), 389 

Neighbors’ testimony concerning traffic con- 
gestion was sufficient to support denial of a 
conditional use permit for a mobile home 
park, despite a traffic study indicating that 
the level of service would still be acceptable 
(Mo. App.), 396 

Board improperly approved reconfigured de- 
velopment plan that exceeded numeric trip 
rate caps established as conditions to rezon- 
ing (Md. App.), 535 


CONSISTENCY 

In granting conditional use permit for develop- 
ment within park, city must consider com- 
prehensive plan policies concerning parks 
(Or. App.), 98 

County has statutory authority to deny rezon- 
ing based on inconsistency with the compre- 
hensive plan’s policies concerning develop- 
ment timing and adequate school capacity 
(Fla. App.),132 

Rezoning of single family lot across highway 
from shopping center to commercial classifi- 
cation was consistent with comprehensive 





plan and did not constitute spot zoning (Fla. 
App.), 205 


CONSTITUTIONAL LAW 

Statute prohibiting counties from downzoning 
land without consent of owner is an unconsti- 
tutional delegation of legislative authority to 
landowners (Ariz.), 56 

Secretary of Interior’s decision to take land into 
trust to allow tribe to operate gaming facility 
was authorized by Indian Gaming Regula- 
tory Act and did not violate National Envi- 
ronmental Policy Act (U.S. trial, D.D.C.), 66 

Town is liable for equal protection and ADA 
violations based on rescission of endorsement 
of downtown mental health center (U.S. trial, 
D. Md.), 71 

Ban on commercial advertising in city’s navi- 
gable waters was justified by city’s concerns 
about aesthetic impact of possible prolifera- 
tion of such advertising (Ala.), 126 

County’s denial of permit for landfill while it 
planned to operate its own landfill did not 
constitute inverse condemnation, violate the 
Commerce Clause, or violate antitrust laws 
(U.S. App., 6th Cir.), 133 

State violated state constitution’s taking clause 
when it designated majority of coal mining 
company’s property as an aquifer protection 
area, unsuitable for mining (rejecting the par- 
cel-as-a-whole rule applicable to federal tak- 
ings analysis) (Ohio),142 

A system development charge imposed on new 
development for parks and recreational fa- 
cilities is valid (Or. App.), 143 

Conduct by government officials in land-use 
cases violates substantive due process only if 
it “shocks the conscience;” the prior “improper 
motive” standard no longer applies (U.S. App, 
3rd Cir.),144 

Constitutional Act provisions giving legislative 
officials unfettered power to appoint and re- 
move voting members of Coastal Commis- 
sion violates separation of powers clause of 
the state constitution (Cal. App.), 180 

Statute permitting a majority of affected land- 
owners to defeat annexation in one county in 
the state is unconstitutional special legisla- 
tion (Ind.), 188 

Takings claim in response to denial of permit 
for 32-acre sand and gravel mining operation 
was not ripe because applicant had rejected 
counter-proposal for 25-acre mine and had 
not explored other alternatives that might be 
approved (Mass. App.),190 

Initiative limiting the number of new dwelling 
units permitted each year is legislative, not 
administrative, and is thus constitutional 
(Nev.), 193 

Annexation election limiting voters to residents 
of the area being annexed and the annexing 
city, and excluding township residents other 
than those of the area being annexed, was 
proper (Mich. App.), 204 

Holder of an unexercised option to purchase prop- 
erty, acquired after floodplain zoning was im- 
posed, may bring a takings claim after city 
denied rezoning (U.S. trial, E.D. Mo.), 209 





City did not violate developer's civil rights 
when it failed to approve his large redevel- 
opment proposal and supported another 
developer’s smaller proposal (U.S. trial, 
D.Fla.), 223 

For-profit company providing drug addiction 
rehabilitation services cannot recover lost prof- 
its under Americans with Disabilities Act for 
subsequently reversed denial of permit; de- 
nial is evaluated under “rational basis” stan- 
dard for purposes of civil rights claim (U.S. 
App., 7th Cir.), 224 

City that followed city charter requirements in 
allowing a referendum to repeal its approval 
of a low-income multifamily housing project 
and refusing to issue building permits for the 
project pending the referendum did not show 
the discriminatory intent or unreasonable- 
ness required to support equal protection or 
due process liability (U.S.), 234 

EPA has authority under the Clean Water Act 
to promulgate Phase II Rule requiring small 
municipal separate storm sewer systems to 
obtain NPDES permits, but allowing those 
systems to file notice of intent to comply 
with a general permit without meaningful 
agency review of individualized plans is 
inconsistent with act mandate that they re- 
duce pollutants to the maximum extent prac- 
ticable (U.S. App., 9th Cir.), 242 


Denial of church’s plans to add a major day care 
facility in a low-density residential district 
does not violate the Religious Land Use and 
Institutionalized Persons Act of 2000 or the 
church’s constitutional rights (U.S. trial, D. 
Wyo.), 248 

Constitutionality of CERCLA, where used to 
recover response costs in remedying envi- 
ronmental contamination at waste disposal 
sites, is not overturned by Eastern Enterprises 
v. Apfel (U.S. App., 2nd Cir.), 258 

No constitutional violations exist where com- 
munity conditioned approval of campus plan 
on provision of on-campus housing to mini- 
mize impacts on adjacent neighborhood (U.S. 
App., D.C. Cir.), 270 

Privately owned nativity creche displayed on 
courthouse lawn, and county board’s re- 
sponse to atheist’s demand for removal of 
the display, did not violate constitution’s 
free exercise clause, due process clause, or 
establishment clause (U.S. trial, E.D. Mich.), 
282 

County has discretion to prohibit billboards in 
areas where other commercial or noncom- 
mercial signs are permitted (Mont.), 285 

Church property is subject to assessment as 
part of street improvement district although 
church was not included in petition process 
that created the district; assessment does not 
violate due process or equal protection rights 
of church (S.C.), 299 

Listing the arroyo toad as an endangered spe- 
cies pursuant to the Endangered Species Act 
does not exceed the government’s power un- 
der the commerce clause (U.S. App., D.C. 
Cir.), 321 
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Variance applicant is entitled to the same due 
process protections before the city council as 
before the board of zoning appeals; council’s 
reliance on information received outside the 
hearing violated due process requirements 
when the applicant did not have notice or an 
opportunity to rebut (Ind. App.), 331 

State’s public trust doctrine is a background 
principle of state property law that precludes 
compensation for the state’s denial of bulk- 
head and backfill permits for land that had 
largely reverted to tidelands (S.C.), 349 

Promoter of outdoor concerts is entitled to an 
injunction reinstating its permit and prohib- 
iting the city from harassing and interfering 
with its operation (U.S. trial, E.D. Mich.), 391 

Zoning ordinance requiring large minimum lot 
sizes does not require support by an “ex- 
traordinary public interest justification,” as 
presumed from earlier court decisions; 
ordinance’s one-acre minimum lot size was 
not reasonable or substantially related to ag- 
ricultural preservation interests (Pa.), 404 

Application of Endangered Species Act “take” 
prohibitions to a species found only in Texas 
did not exceed federal authority under com- 
merce clause (U.S. App., 5th Cir.), 407 

EPA’s issuance of pollutant discharge permits 
for municipal separate storm sewer systems 
(MS4s) with conditions requiring pollutant 
control public education programs is autho- 
rized by the Clean Water Act, constitutional, 
and not arbitrary (U.S. App., 5th Cir.), 408 

Ordinance limiting the length of motel stays 
did not constitute a taking or violate equal 
protection rights (Cal. App.), 432 

Video games are a protected form of speech and 
subject to strict scrutiny; county failed to show 
the requisite compelling state interest in regu- 
lating the distribution of violent video games 
to minors (U.S. App., 8th Cir.), 452 

Property maintenance ordinance targeting ho- 
tels to prevent criminal and nuisance activity 
is not an unlawful taking (U.S. App., 9th 
Cir.), 520 

Village’s enforcement of sign ordinance against 
owners who led opposition to village projects 
was not a violation of civil rights (U.S. App., 
7th Cir.), 528 

City’s issuance of revenue bonds for construc- 
tion of a Wal Mart store was not an unconsti- 
tutional donation of public funds to private 
interests (La. App.), 533 

Religious Land Use and Institutionalized Per- 
sons Act of 2000 is constitutional and was 
violated when a village denied, based on traf- 
fic and parking concerns, a religious school’s 
proposal to construct a new building and 
renovate an existing one (U.S. trial, S.D.N.Y.), 
539 

Billboard height limit does not violate due pro- 
cess because it rationally relates to both safety 
and aesthetic concerns (N.C. App.), 540 

City ordinance requiring a store selling sexu- 
ally oriented products to obtain a different 
business license than other businesses is not 
an unconstitutional prior restraint on free 
speech (Utah), 544 





Due Process: 

Ordinance providing for, and actual approval 
of, conditional use for mixed-use building 
with density limit of 92 units per acre based 
on compliance with performance standards 
did not violate federal due process require- 
ments (U.S. trial, D. Fla.), 11 

County livability code that provides homeowners 
clear explanation of building defects and a 
quasi-judicial hearing process meets due pro- 
cess requirements (U.S. trial, D. Md.),152 

Failure to allow cross-examination at a joint 
hearing on related annexation, rezoning, and 
special use permit proposals was a denial of 
due process (IIl.), 187 

Substantive due process claim was not ripe be- 
cause, although city subjected developer to 
substantial delays while trying to get it to 
improve the development’s original sewer 
system, it had not taken final action (U.S. 
App., 10th Cir.), 199 

City’s obstruction of development did not vio- 
late developer’s due process rights; previous 
court ruling on state takings claim barred 
consideration of federal takings claim (Fla. 
App.), 275 

Hearing on an administrative appeal of a per- 
mit denial violated the applicant’s procedural 
due process rights where the attorney advo- 
cating the permit denial also served as advi- 
sor to the hearing officer (Cal. App.), 376 

Imposition of fines for building code violations 
based on the building inspector's affidavit of 
noncompliance, without notice or hearing, 
violated the property owners’ due process 
rights (Fla. App.), 417 

Requirement that company refill borrow pit as 
agreed does not violate company’s equal pro- 
tection rights, even if other borrow pits were 
not required to be refilled (La. App.), 69 

Equal Protection: 

Requirement that company refill borrow pit as 
agreed does not violate company’s equal pro- 
tection rights, even if other borrow pits were 
not required to be refilled (La. App.), 69 

To show that a zoning ordinance’s exclusion of 
religious institutions in a residential district 
violates the Constitution’s Equal Protection 
clause, proposed synagogue must first show 
that is similarly situated to other uses permit- 
ted by right or special exception in the district 
(U.S. App., 3rd Cir.), 147 

First Amendment: 

Although anti-SLAPP suit does not require 
proof of intent to chill exercise of protected 
rights, the fact that state suit was filed im- 
mediately after owners filed federal suit 
challenging rent stabilization ordinance does 
not establish that the state suit “arose from” 
the filing of federal suit; suit arose from the 
original controversy about the ordinance 
(Cal.),3 

Allocation of news rack spaces based on whether 
publication is free or purchased is a valid 
restriction on the manner of distribution and 
does not violate the publisher’s First Amend- 
ment or Equal Protection rights (U.S. App., 
9th Cir.), 13 
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City’s rejection of gift of “Seven Principles of 
Summum” monument while maintaining dis- 
play of Ten Commandments violates First 
Amendment (U.S. App., 10th Cir.), 36 

Protester, convicted of violating a parade per- 
mit ordinance later found to be unconstitu- 
tional, is not entitled to damages for civil 
rights violation (U.S. App., 4th Cir.), 37 

Whether ban on amplification of music violates 
First Amendment requires consideration of 
alternative means of achieving city’s goal of 
protecting citizens from noise (U.S. App., 1st 
Cir.), 78 

Easement, reserved for pedestrian access when 
city conveyed plaza to church, retained its 
character as a public forum and prohibition 
of expression on easement violated First 
Amendment (U.S. App., 10th Cir.), 80 

Nude dancing is not protected expression for 
purposes of Oregon constitution (Or. App.), 
84 

Ban on “bench signs” is not unconstitutional 
(Ohio App.), 101 

Lincoln Center plaza is not a traditional or des- 
ignated public forum and city’s policy of lim- 
iting expression on it to events with a perfor- 
mance, entertainment, or artistic component 
is reasonable (U.S. App. 2nd Cir.), 140 

Ordinance prohibiting sexually oriented busi- 
nesses within 1,000 feet of residential area 
violates First Amendment, as applied to a 
business that does not provide on-premises 
viewing, because the city did not demon- 
strate it was narrowly tailored to address the 
presumably lesser secondary effects of such 
businesses (U.S. App., 5th Cir.),148 

Statutory permitting scheme restricting erec- 
tion of billboards is a valid restriction of com- 
mercial speech (Fla. App.),147 

Because state constitution provides greater pro- 
tection than First Amendment, statutory closing 
hours requirement is invalid as applied to 
business of selling or renting adult materials; 
is valid with respect to nude dancing (Ariz. 
App.), 176 

Religious Land Use and Institutionalized Per- 
sons Act of 2000 is a legitimate exercise of 
federal spending power and does not violate 
establishment clause, Tenth Amendment, or 
separation of powers clause of the federal 
constitution (U.S. App., 9th Cir.), 179 

Ordinance that does not require prompt judi- 
cial decision in appeals of denial of adult use 
license vests officials with excess discretion 
and is invalid (U.S. App., 10th Cir.),182 

Ordinance regulating location of businesses that 
have a significant portion of stock in adult 
materials or that have a section devoted to 
adult materials is invalid because it was not 
narrowly tailored to reach secondary effects 
and did not allow for ample alternative chan- 
nels of communication (U.S. trial, W.D. Mich.), 
191 

Preliminary injunction is appropriate where 
borough selectively enforces ordinance pro- 
hibiting posting signs on public property and 
complainants are likely to prevail in a free 
exercise claim (U.S. App., 3rd (Cir.), 194 
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Preliminary injunction against city’s ban of all 
private speech in its central public plaza dur- 
ing the winter holiday season is appropriate 
because government interests cited for ban 
are not compelling enough to override free 
speech rights and ban is not narrowly tai- 
lored to further those interests, even if com- 
pelling (U.S. trail, D. Ohio), 233 


CONTRACT ZONING 

Rezoning was not impermissible contract zoning 
even though it was subject to agreement be- 
tween the property owner and the town because 
the town received benefits that were reasonably 
related to the rezoning (Mass. App.), 135 


COVENANTS 

Covenant restricting use of property across from 
historic mansion was void after mansion was 
moved and area changed (Va.), 38 

Covenants that pemit “Change or modifica- 
tion,” but do not refer to association member- 
ship or dues, cannot be amended to add pro- 
visions making membership and dues 
mandatory (Colo.) App.) 88 

Association’s failure to waive age restrictions to 
allow developmentally disabled 26-year-old 
to live in senior housing with his parents 
violated federal and state Fair Housing Acts 
(Ariz. App.), 177 

Operation of sandblasting and painting busi- 
ness in residential subdivision violated re- 
strictive covenant and constituted a public 
nuisance (S.D.), 202 

Use of lot as driveway to access other lots out- 
side subdivision violated subdivision cov- 
enants restricting use to single-family resi- 
dence (Md. App.), 251 

Subdivision covenant requiring architectural 
committee’s approval of exterior equipment 
violates statute where committee guidelines 
for mounting and screening solar devices ef- 
fectively prohibit their installation and use 
(Ariz. App.), 252 

All lots in a subdivision are subject to restric- 
tion prohibiting mobile homes, where 93 per- 
cent of the lots were conveyed subject to the 
restriction ((Va.), 304 

A 1,200-square-foot corrugated metal outbuild- 
ing used for owner’s hobbies does not violate 
lot restriction limiting use to only residential 
purposes (La. App.), 311 

Homeowners who park company vehicles with 
signs in their driveways did not violate re- 
strictive covenants against signs and com- 
mercial trucks (Fla. App.), 356 

Covenants prohibiting commercial use and lim- 
iting lot use to a single-family dwelling do 
not prohibit short-term home rentals (Idaho), 
467 


DAMAGES 

Initiative measure caused a temporary taking 
of the right to operate a landfill; the proper 
measure of damages is difference between 
interest on present value of the company’s 
cash flows, as they would have been with and 
without the 43-month delay (S.D.), 33 





In determining damages for nuisance and loss 
of lateral support, court properly applied “as- 
semblage doctrine” to determine loss of value 
because it was reasonably probable that par- 
cels owned by siblings would be combined 
for development (Conn. App.), 61 

Landowner is liable for recovery of hazardous 
substance remediation costs under state waste 
disposal statute, even if it did not cause con- 
tamination (Cal. App.),164 


DAY CARE CENTERS 

Proposed child development center is acces- 
sory use to university and permitted under 
approved campus plan without additional 
special exception approval (D.C. App.), 269 

State child care act preempts a village zoning 
ordinance prohibiting a day care home li- 
censed under the act, where the effect of the 
prohibition is to exclude such uses through- 
out the village (IIl.), 484 


DEDICATIONS AND FEES 

Hearing officer was not authorized to reduce 
$1,398 per apartment unit school impact fee, 
absent proof that fee was incorrectly calcu- 
lated or that unusual circumstances rendered 
fee unjust; fee did not violate developer’s 
constitutional rights (Wash. App.), 39 

Subdivider who voluntarily entered agreements 
to pay fees and convey land to town for a 
waiver from adequate school facility restric- 
tions cannot dispute legality of the agree- 
ments because it benefitted from being able 
to complete the subdivision (Md. App.),134 

A system development charge imposed on new 
development for parks and recreational fa- 
cilities is valid (Or. App.), 143 

Conveyance of road, signed by grantor’s wife 
as a witness and recorded after grantor’s death, 
is adequate to constitute a formal public dedi- 
cation (La. App.), 159 

Change in use of existing building, with a corre- 
sponding impact on water and sewer sys- 
tems, supports imposition of connection fee 
(Fla. App.), 206 

Statute that grandfathers development having 
already been assessed impact fee from new 
growth management limitation does not ap- 
ply to site plan application for which impact 
fees have only been estimated (N.H.), 228 

Refusal to accept an offer of dedication is im- 
proper when based on an ordinance adopted 
after the subdivision was approved (Pa. App.), 
237 

City has authority to impose fee for connection 
to new sewer system without voter approval 
(Mo. App.), 253 

Statute exempts subdivision developer from in- 
crease in impact fees enacted after subdivi- 
sion approvals (N.H.), 265 

Right-of-way shown on subdivision plat as for 
“future use” does not satisfy common law or 
statutory requirements for dedication and ac- 
ceptance (S.D.), 300 

Access drives shown on plat originally submit- 
ted as townhouse development, but approved 
by city as zero lot line development, are dedi- 





cated streets, subject to city maintenance (La. 
App.), 312 

Road was dedicated as a public road through 
homestead actions and was never formally 
abandoned; settlement agreement closing road 
in response to quiet title action was unautho- 
rized due to lack of a vote at a public meeting 
(Idaho), 328 

Conveyance of right-of-way to a parish for con- 
struction access to a water conservation and 
wildlife habitat project did not create a public 
right-of-way to adjoining recreational land 
(La. App.), 334 

Developer cannot claim “takings” based on re- 
quired street dedication and impact fees where 
it proposed constructing the street in its ap- 
plication and did not challenge the calcula- 
tion of fees or pay them under protest (Idaho), 
380 

Zoning ordinance provision prohibiting curb 
cuts when the zoning administrator deter- 
mines visibility to be impaired was invalid 
because it did not provide sufficient notice of 
the standards used to make the determina- 
tion (Ind. App.), 441 

When a city annexes a county road, it becomes 
responsible for maintaining the road (Ky.), 
445 

“Reserved” access easement shown on subdivi- 
sion plat was dedicated and became open to 
the public when the county approved the plat 
and the adjoining property owner used the 
easement (Colo. App.), 468 

County has no obligation to maintain roads it 
has not formally accepted for maintenance 
and public use of roads does not constitute 
implied acceptance of maintenance (N.M.), 
498 


DEFINITIONS 

Proposed use for helicopter and fixed-wing air- 
craft landings was not an “airport” that quali- 
fied as a special exception in resource conser- 
vation-agricultural zone (Md. App.), 70 

Board of health, which requires compliance with 
zoning regulations for issuance of sewage 
disposal system permit, is not authorized to 
rely on zoning provisions for calculating lot 
size to also exclude private rights-of-way from 
calculation of site size for sewage disposal 
systems (Colo. App.), 89 

Proposed bus company office and storage build- 
ing, with wash bay, is a “public utility build- 
ing,” a special exception in agricultural dis- 
trict, not a prohibited automobile washing 
facility (Pa. App.), 90 

Model homes are a commercial use, not permit- 
ted in single-family district, where ordinance 
defines a single-family dwelling as designed 
and used for occupancy by one family (Iowa), 
154 

The passive migration of carcinogenic chemi- 
cals through soil or water after having been 
discharged or released from gas stations that 
no longer operate does not constitute another 
“discharge or release,” prohibited by Califor- 
nia Safe Drinking Water and Toxic Enforce- 
ment Act of 1986 (Cal. App.), 181 
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Waste transfer station use is consistent with 
certificate of occupancy for “Light Manufac- 
turing, Processing, Fabricating & Warehous- 
ing of Steel Products and Office and Retail 
Construction Industrial Supplies” (D.C. App.), 
254 

The word “may” does not provide discretion 
when used with other words that clearly in- 
dicate a mandatory construction (Ky.), 332 

Definition of “wetland” in Food Security Act’s 
“swampbuster” provisions does not preempt 
that in the local wetlands ordinance (U.S. 
trial, S.D. Cal.), 431 

County may not interpret its own ordinance 
contrary to the express language or apparent 
purpose or policy of the ordinance; county’s 
mistaken partition approvals created “autho- 
rized lots” that were exempt from minimum 
lot area requirements, and thus were improp- 
erly revoked (Or. App.), 458 

Accessway to a telecommunications tower may 
be graveled where it is accessory to the site’s 
principal farm use and falls outside of zoning 
ordinance’s definition of driveway (Pa. App.), 
469 

Regional planning commission need not dis- 
close documents relating to its proposed high- 
way project under the Right-to-Know Act 
because it acts only in an advisory capacity 
and the documents are not an essential com- 
ponent of an agency decision (Pa. App.), 470 

Temporarily parking a boat ina front yard drive- 
way did not violate a county requirement 
that boats be stored behind the front building 
line (Fla. App.), 471 

Proposed residential drug treatment facility for 
90 young men was not permitted as an “analo- 

‘ to previously approved similar, 

but smaller, uses (Conn. App.), 523 


gous use’ 


EASEMENTS 

Public recreational use of land is presumed per- 
missive and public does not acquire a pre- 
scriptive easement unless hostile use or an- 
tagonistic intent can be shown (Me.), 17 

If an easement is reserved without a specified 
location and a road exists at the time, a court 
will treat the road as the contemplated ease- 
ment (Mont.), 45 

Existing right to use creek crossing does not 
necessarily entitle easement holders to use 
bridge built pursuant to a subsequently- 
granted easement, at the same spot (Or. 
App.), 46 

Original homesteader’s conveyance to railway 
was of fee ownership with no reversionary 
interest, so conversion to recreational trail 
does not constitute a taking (U.S. App., 9th 
Cir.), 47 

Easement by necessity may be established where 
dominant and servient tenants were origi- 
nally commonly owned by the United States 
(Cal. App.), 57 

Open use of driveway across neighboring farm 
for more than 20 years established easement 
by prescription (S.D.), 92 

Subdivision lot owners acquired permanent ease- 
ment to use lake that was designated on plat 





even though lake was not specifically desig- 
nated as a common element and covenant 
setting forth right to use the lake expired (Ga. 
App.), 155 

Express grant of easement for electric line does 
not permit cable television lines to be strung 
along electric lines without owner’s consent; 
statute allowing cable television companies 
to install lines on utility easements covers 
only public easements, not private negoti- 
ated easements (Tex.), 240 

Homeowner with sole access via lake is not 
entitled to establishment of cartway across 
adjoining land (Minn.), 255 

Condemnation that deprived truckstop of di- 
rect access to adjoining highway does not 
amount to a taking where replacement front- 
age road provides reasonable access (Wis. 
App.), 257 

Aneighteen lot subdivision of a 176-acre tract is 
a reasonable use that does not overburden an 
existing access easement across adjoining parcel 
(Va.), 303 

Railroad’s removal of tracks constituted aban- 
donment of a railway easement later con- 
verted into a public recreational trail, so fee 
simple ownership reverted to adjoining prop- 
erty owners (Minn. App.), 552 


EDUCATIONAL INSTITUTIONS 

No constitutional violations exist where com- 
munity conditioned approval of campus plan 
on provision of on-campus housing to mini- 
mize impacts on adjacent neighborhood (U.S. 
App., D.C. Cir.), 270 

University use of hotel as an off-campus dormi- 
tory is permitted as a matter of right, and is 
consistent with comprehensive plan because 
it does not diminish existing off-campus hous- 
ing stock (D.C. App.), 273 

Conditions on the approval of a university’s 
campus plan that relate to housing of its stu- 
dents did not violate the District of Columbia 
Human Rights Act, but may be invalid if they 
are impossible to perform or usurp the au- 
thority of the zoning commission (D.C. App.), 
525 


EMINENT DOMAIN 

Department of Transportation’s reliance on 
flawed appraisal by an appraiser with which 
it has an ongoing relationship, combine with 
its “one offer” policy, violated statutory re- 
quirement that it negotiate in good faith (III. 
App.), 67 

Violation of statutory requirement that hearing 
on immediate possession in eminent domain 
case be held not sooner than 15 days after 
service was harmless error, not warranting 
reversal (Wyo.), 83 

Industrial development authority’s condemna- 
tion of anchor tenants’ contractual rights in 
common areas, to permit expansion of shop- 
ping, was a legitimate exercise of power of 
eminent domain (N.Y. App.),141 

Landowner is not entitled to compensation for 
damages from closure of intersection because 
“right of access” does not include the right to 
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travel in any particular direction from one’s 
property (Utah),149 

Owner of land condemned for road relocation 
to accommodate airport runway extension is 
not entitled to damages for reduced value of 
remaining land resulting from extension 
(N.H.),156 

City has authority to expropriate property to 
construct parking garage for convention cen- 
ter because economic development is a pub- 
lic purpose (U.S. App., 5th Cir.), 207 

Inclusion of .75-acre property in city’s road project 
condemnation, even though only 18 percent 
of the property would be used for road con- 
struction, was proper (Va.), 208 

Condemnation of adult use for road improve- 
ments was not done in bad faith and did not 
violate SEQRA (N.Y. App.), 256 

Condemnation that deprived truckstop of di- 
rect access to adjoining highway does not 
amount to a taking where replacement front- 
age road provides reasonable access (Wis. 
App.), 257 

The fact that expert estimates of just compen- 
sation for the taking of 37 acres for highway 
relocation varied by more than two million 
dollars, and that jurors accepted the higher 
valuation, does not indicate error (Miss.), 
284 

Trial court properly excluded evidence of city’s 
freeze on zoning changes along proposed free- 
way path in determining value of property 
city condemned for freeway (Cal. App.), 313 

State transportation department did not abuse 
its quick-take authority or violate state’s farm- 
land preservation laws when condemning 
nursery property for a connector road to be 
maintained by the county as part of the county’s 
proposed by-pass project (Ill. App.), 329 

Grocery store tenant of shopping center is en- 
titled to share proceeds from a condemnation 
settlement agreement with the center’s own- 
ers (Fla. App.), 357 

Condemnation award may account for reason- 
able or high probability that single-family 
zoned property would be rezoned for multi- 
family use (Ga.), 358 

State’s home rule statute gives counties the power 
to condemn property for industrial or eco- 
nomic development purposes (Kan.), 387 

Condemnation of land to conduct a geotechnical 
study of a tunnel site along one of five pro- 
posed alternative highway routes was pre- 
mature and not for the public benefit (Colo. 
App.), 416 

Redevelopment authority’s condemnation of 
non-owner occupied property within a des- 
ignated blight area was a proper use of emi- 
nent domain (Pa. App.) 461 

For condemnation purposes, contaminated prop- 
erty should be valued as if the contamination 
had been remediated, and a portion of the 
condemnation award may be withheld to re- 
cover any subsequent cleanup costs (N.J.), 
493 

Government's reservation of the right to recover 
remediation costs after clean up bars the 
condemnee from asserting collateral estop- 
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pel or res judicata defenses in such actions, 
and the reasonableness of the government's 
initial assessment of the property’s environ- 
mental status is not relevant in such actions 
(N.J.), 494 

Damages from condemnation of industrial park 
lotsare limited; separation of lots by public 
entrance road does not break physical unity 
(N.C. App.) 499 

Federal court injunction against city’s condem- 
nation of store site for redevelopment is ap- 
propriate to allow landlords to litigate the 
city’s alleged bad faith attempt to transfer 
site ownership to the tenant store (U.S. trial, 
E.D. Mo.), 536 

Statute limiting voluntary agricultural districts 
to farm use does not restrict condemnation 
for a county road (Iowa), 553 

State-owned property in another state is not 
protected against condemnation, but county’s 
proposal to lease land to a private company 
for development of a freight terminal /office 
park was not a public use (S.C.), 554 


ENERGY 

Subdivision covenant requiring architectural 
committee’s approval of exterior equipment 
violates statute where committee guidelines 
for mounting and screening solar devices ef- 
fectively prohibit their installation and use 
(Ariz. App.), 252 

State water quality certificate is required prior 
to amending FERC license for replacement of 
turbine generators where an increased dis- 
charge may result in a risk to water quality 
(U.S. App., D.C. Cir.), 371 

Environmental assessment for a proposal to 
build transmission lines transporting elec- 
tricity from Mexican power plants failed to 
adequately consider the effects of the plants’ 
air emissions on the United States (U.S. trial, 
S.D. Cal.), 434 


ENFORCEMENT 

Injunction requiring metropolitan transporta- 
tion commission to achieve Clean Air Act 
state implementation plan goal of 15 percent 
increase in transit ridership and to amend 
regional transportation plan to specify how 
that goal will be achieved is proper (U.S. trial, 
Cal.), 4 

Environmental Hearing Board did not abuse 
its discretion in imposing $258,500 in civil 
fines on an earthmoving subcontractor that 
failed to implement and maintain erosion 
and sediment control measures (Pa. App.), 
406 

Imposition of fines for building code violations 
based on the building inspector's affidavit of 
noncompliance, without notice or hearing, 
violated the property owners’ due process 
rights (Fla. App.), 417 

Where a town seeks to enforce a variance 
condition requiring removal of a lot’s sec- 
ond building through a court order to raze 
the house, the trial court is required to weigh 
equitable considerations on the homeowner's 
behalf (Wis.), 507 





ENVIRONMENT 

Injunction requiring metropolitan transporta- 
tion commission to achieve Clean Air Act 
state implementation plan goal of 15 percent 
increase in transit ridership and to amend 
regional transportation plan to specify how 
that goal will be achieved is proper (U.S. trial, 
N.D. Cal.), 4 

Environmental Protection Agency was not re- 
quired to identify polluted bodies of water or 
to calculate loads of permissible pollution 
based on California’s failure to meet Clean 
Water Act timeframe for submissions (U.S. 
App., 9th Cir.), 7 

Environmental Protection Agency lacked author- 
ity to extend air quality attainment deadline 
and to approve state implementation plans that 
did not include contingency plans or require 
progress after 1999 (U.S. App., D.C.), 10 

Forest Service amendment to forest plan to per- 
mit construction of conference center as na- 
tional forest land and decision to exchange 
land with private developer of permit expan- 
sion of ski resort did not violate federal law 
(U.S. App., 10th Cir.), 35 

State agency may condition certification of com- 
pliance with Clean Water Act standards on 
maintaining minimum instream flows on ex- 
isting water rights to protect fish habitat 
(Wash.), 41 

Department of Commerce regulations for pri- 
vate onsite wastewater systems are not in- 
consistent with statute setting standards for 
groundwater protection (Wis. App.), 54 

Guidelines providing that environmental changes 
that comply wth agency standards are not 
significant for purposes of California Envi- 
ronmental Quality Act and that a project’s 
impact is to be measured against cumulative 
impacts of all relevant projects, are invalid 
(Cal. App.), 58 

Withdrawal of EPA approval of state National 
Pollutant Discharge Elimination System per- 
mitting program is not warranted before state 
has been ordered to bring program into com- 
pliance, despite state’s history of never ap- 
plying program to concentrated animal feed- 
ing operations (U.S. trial, D. IIl.), 68 

Municipalities that disposed of solid waste that 
released hazardous substances into landfill 
leachate are liable for proportionate contri- 
butions to cleanup costs borne by corporate 
polluters under consent decrees U.S. App., 
2nd Cir.),129 

Landowner is liable for recovery of hazardous 
substance remediation costs under state waste 
disposal statute, even if it did not cause con- 
tamination (Cal. App.),151 

Approval of housing project adjoining Albany 
Pine Bush Preserve did not violate SEQRA 
because environmental impact study took re- 
quired hard look at concerns involving Karner 
Blue Butterfly (N.Y. App.),153 

EPA has no authority under Clean Air Act to 
extend deadlines to meet air quality stan- 
dards for areas whose nonattainment is due 
to pollution from upwind areas (U.S. App., 
7th Cir.),164 





Environmental impact statement for dredging 
Columbia-Snake River waterway did not ad- 
equately consider alternatives for limiting sedi- 
mentation and potential take of an endan- 
gered species (U.S. trial, D. Wash.), 243 

Constitutionality of CERCLA, where used to 
recover response costs in remedying envi- 
ronmental contamination at waste disposal 
sites, is not overturned by Eastern Enterprises 
v. Apfel (U.S. App., 2nd Cir.), 258 

Fish and Wildlife Service's failures to list Canada 
lynx as endangered and designate critical habi- 
tat were arbitrary and violated Endangered 
Species Act (U.S. trial, D.D.C.), 271 

EPA was not required to do cost-benefit analy- 
sis before setting radionuclide limits for pub- 
lic water systems, where limits remain un- 
changed (U.S. App., D.C. Cir.), 314 

Listing the arroyo toad as an endangered spe- 
cies pursuant to the Endangered Species Act 
does not exceed the government's power un- 
der the commerce clause (U.S. App., D.C. 
Cir.), 321 

As a matter of first impression, Coastal Act 
protections do not apply to environmentally 
sensitive habitat areas not yet designated, 
and the Coastal Commission may not con- 
sider the environmental impacts of develop- 
ment outside the coastal zone when deciding 
whether to approve development inside the 
coastal zone (Cal. App.), 372 

Application of Endangered Species Act “take” 
prohibitions to a species found only in Texas 
did not exceed federal authority under com- 
merce clause (U.S. App., 5th Cir.), 407 

Conservation groups must petition agencies for 
rule making before judicially challenging their 
failure to promulgate environmental protec- 
tion rules pursuant to the Forest Practices Act 
(Wash.), 411 

Forest Service’s modification of grazing per- 
mits for a national forest to gradually reduce 
the number of grazing cattle and allocate avail- 
able forage to livestock was reasonable and 
did not violate the National Forestry Man- 
agement Act (U.S. App., 9th Cir.), 473 

Federal contracts to deliver water from projects 
were allowed to reduce deliveries (U.S. App., 
10th Cir.) 497 

Forest Service decision not to list northern gos- 
hawk as endangered was based on best scien- 
tific and economic data available and not 
arbitrary (U.S. App., 9th Cir.), 555 


ENVIRONMENTAL IMPACT 

STATEMENTS 

Developer, who planned 21 houses, but sought 
approval for two or three houses at a time, 
cannot avoid environmental review of the 
project as a whole even though five houses 
already have been built (Cal. App.),5 

Guidelines providing that environmental changes 
that comply with agency standards are not 
significant for purposes of California Envi- 
ronmental Quality Act and that a project’s 
impact is to be measured against cumulative 
impacts of all relevant projects, are invalid 
(Cal. App.), 58 
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Secretary of Interior’s decision to take land into 
trust to allow tribe to operate gaming facility 
was authorized by Indian Gaming Regula- 
tory Act and did not violate National Envi- 
ronmental Policy Act (U.S. trial, D.D.C.), 66 

Plans for off-highway vehicle trails that do not 
include site-specific information or immediate 
plans for implementation are not 
“projects” requiring completion of environmental 
assessment worksheets (Minn. App.), 73 

Environmental assessment of timber sale and 
associated amendment of road density stan- 
dards was insufficient for failing to analyze 
the cumulative impact of 11 other planned 
sales in the area (U.S. App., 9th Cir.), 7 

Permit allowing structural support to prevent 
collapse of bluff qualified for emergency ex- 
ception to statutory requirement for environ- 
mental assessments (Cal. App.),158 

Use of airport buffer land for highway inter- 
change is not prohibited by Department of 
Transportation Act because land was never 
designated as park or recreation area; envi- 
ronmental impact statement for project satis- 
fied National Environmental Policy Act and 
State Environmental Quality Act (U.S. trial, 
N.D.N.Y.), 195 

Forest Service violated National Environmental 
Policy Act by failing to consider reasonable 
preventative alternatives in its environmental 
assessment of plan to control and eradicate 
weeds in national forest, and in overrelying 
on an earlier, more general environmental 
impact statement (U.S. trial, D. Or.), 200 

Environmental impact statement was required 
before federal government could fund study 
of elk population that will involve killing 
cougars (U.S. trial, D. Or.), 235 

Environmental impact statement for dredging 
Columgia-Snake River waterway did not ad- 
equately consider alternatives for limiting sedi- 
mentation and potential take of an endan- 
gered species (U.S. trial, Wash.), 243 

Condemnation of adult use for road improve- 
ments was not done in bad faith and did not 
violate SEQRA (N.Y. App.), 256 

Environmental impact report that relies on wa- 
ter entitlements from incomplete state water 
project—rather than actual water supplies — 
to find sufficient water supply for proposed 
development, is inadequate (Cal. App.), 266 

Bureau of Land Management did not adequately 
consider alternative plans for oil and gas ex- 
ploration project and erred in refusing to con- 
sider evidence that trucks used in the project 
made ruts significantly larger than anticipated 
(U.S. trial, D.D.C.), 272 

U.S. Forest Service acted arbitrarily and capri- 
ciously in approving selection cutting of tim- 
ber acreage exceeding that projected in its 
forest plan and environmental impact state- 
ment (U.S. App., 6th Cir.), 336 

Environmental impact report on a proposed 
dairy complied with California Environmen- 
tal Quality Act by adequately addressing is- 
sues of impact on the endangered kit fox, a 
reduced-herd alternative, and the cumula- 
tive impact on groundwater (Cal. App.), 373 





U.S. Forest Service decision that an environ- 
mental impact statement was not required 
for a forest openings project was not arbitrary 
and capricious where the Service provided 
scientific data addressing dissenting scien- 
tists’ concerns and reasonably relied on habi- 
tat and survey information about indicator 
species (U.S. App., 7th Cir.), 381 

FAA decision not to prepare an environmental 
impact statement for revised airport arrival 
and departure routes was not arbitrary and 
capricious where it adequately considered 
the environmental baseline (U.S. App., D.C. 
Cir.), 414 

Environmental assessment failed to take the 
equisite hard look at the effects of a proposed 
airport expansion project (U.S. trial, N.D. Cal.), 
430 

Environmental assessment for a proposal to 
build transmission lines transporting elec- 
tricity from Mexican power plants failed to 
adequately consider the effects of the plants’ 
air emissions on the United States (U.S. trial, 
S.D. Cal.), 434 

County’s failure to provide adequate, organized 
and complete record of certification warranted 
reversal of approval (Cal. App.), 482 

Plans to widen street with historic buildings 
not subject to impact review requirements of 
federal statutes (U.S. App., 7th Cir.) 485 

Environmental impact report for the expansion 
of ski facilities near old forest was adequate 
and approval did not conflict with manage- 
ment plan (Mass.), 488 

Local coastal erosion hazard board is bound by 
a state agency’s negative declaration follow- 
ing review under the State Environmental 
Quality Review Act and may not subsequently 
conduct its own review (N.Y.), 538 

Environmental impact statement adequately 
assessed the impacts of a Forest Service 
project to provide access to private forest 
lands within a National Forest (U.S. App., 
9th Cir.), 541 


ESTOPPEL 

Owners of garage, 85 percent complete when 
city issued notice of setback and lot coverage 
violations, are not entitled to a variance, where 
they mistakenly believed they were entitled 
to build a garage larger than described in 
permit, misunderstood the violations, or re- 
lied on inspectors’ construction approvals (Mo. 
App.), 74 

Owner who failed to comply with special ex- 
ception requirement to submit a development 
plan is not entitled to variance by estoppel 
(Pa. App.), 93 

Doctrine of collateral estoppel applies to sec- 
ond attempt to annex property where issues 
and parties are identical to the first attempt 
(N.C. App.), 292 

Association opposing expansion of historic ho- 
tel was collaterally estopped from appealing 
shoreline development permit where it did 
not appeal original permit; expansion gener- 
ally conforms to comprehensive plan and is 
not spot zoning (Wash. App.), 315 
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Adult use ordinance enacted under general po- 
lice power is not preempted by zoning en- 
abling legislation, and the county is not es- 
topped from enforcing the ordinance due to 
its mistaken representation that the ordinance 
had been declared invalid (S.C.), 348 

County is estopped from claiming a sawmill 
violated a zoning district regulation where 
it granted a special exception, approved 
subdivision plats labeling the property as 
industrially zoned, and told a subsequent 
purchaser that the use was allowed (Ind. 
App.), 382 

State is not estopped from criminally prosecut- 
ing developer for pollution violations where 
the state agency settled a civil action for the 
violations with the developer and did not 
notify him that it was referring the violations 
to the attorney general for criminal prosecu- 
tion (S.C.), 421 

City may not shut down use of restaurant for 
non-accessory gaming boat operations when 
operator relied on the city’s issuance of li- 
censes for the operations (Fla. App.), 472 

Approval of agreement with developer violated 
open meetings act and was declared invalid 
(U.S. App., 9th Cir.), 505 


EXCLUSIONARY PRACTICE 

Association’s failure to waive age restrictions to 
allow developmentally disabled 26-year-old 
to live in senior housing with his parents 
violated federal and state Fair Housing Acts 
Ariz. App.), 177 

Disabilities Act for subsequently reversed de- 
nial of permit; denial is evaluated under “ra- 
tional basis” standard for purposes of civil 
rights claim (U.S. App., 7th Cir.), 224 

City that followed city charter requirements in 
allowing a referendum to repeal its approval 
of a low-income multifamily housing project 
and refusing to issue building permits for the 
project pending the referendum did not show 
the discriminatory intent or unreasonable- 
ness required to support equal protection or 
due process liability (U.S.), 234 

Law prohibiting methadone treatment facilities 
within two miles of a school violates Ameri- 
cans with Disabilities Act (U.S. trial, D. Mass.), 
259 

For-profit company providing drug addiction 
rehabilitation services cannot recover lost prof- 
its under Americans with City must allow 
manufactured housing developments in all 
residential districts, subject to the same terms 
and conditions applied to site-built housing 
(Iowa), 279 

Village failed to justify zoning that prohibited a 
substance abuse treatment center from relo- 
cating three blocks away; center is entitled to 
injunctive relief (U.S. trial, E.D.N.Y.), 290 

Asa matter of first impression, the zoning board 
of review lacked standing to appeal the deci- 
sion of the State Housing Appeals Board 
(SHAB); SHAB may not vacate, modify, or 
reverse application of local regulations un- 
less the regulation is inconsistent with local 
needs (R.L.), 298 
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City’s denial of a special use permit for a 
training facility for the psychologically dis- 
abled violated the Americans with Disabili- 
ties Act and Rehabilitation Act of 1973 (U.S. 
trial, D. Conn.), 323 

City’s shutting off water to newly built group 
homes for developmentally disabled adults 
did not support claim that it failed to provide 
reasonable accommodation under the Fair 
Housing Act and Americans with Disabilities 
Act, where the homes failed to extend a water 
line to adjoining property (U.S. App., 7th 
Cir.), 330 

City’s refusal to extend a sewer line to an 
Alzheimer’s care facility located outside the 
city unless the owners agreed to annexation 
was not disparate treatment discrimination 
and did not violate the Fair Housing Act’s 
reasonable accommodation provision (U.S. 
App., 9th Cir.), 374 


FLOODPLAIN ZONING 

Variance for a 160-unit apartment complex on 
an island in the floodplain of a river and a 
canal was supported by substantial evidence 
(Pa. App.), 239 

City council’s assumption of authority to grant 
a fill permit in the floodplain improperly di- 
minished the statutory jurisdiction of the city’s 
board of adjustment (Iowa), 443 


FOREST LANDS 

Environmental assessment of timber sale and 
associated amendment of road density stan- 
dards was insufficient for failing to analyze 
the cumulative impact of 11 other planned 
sales in the area (U.S. App., 9th Cir.), 75 

County’s timber harvest ordinance is not pre- 
empted by state Forest Conservation Act (U.S. 
App., 10th Cir.),139 

Forest Service violated National Environmen- 
tal Policy Act by failing to consider reason- 
able preventative alternatives in its environ- 
mental assessment of plan to control and 
eradicate weeds in national forest, and in 
overrelying on an earlier, more general envi- 
ronmental impact statement (U.S. trial, D. 
Or.), 200 

Although state statute requires that forestry 
be permitted in all zoning districts, munici- 
palities may impose reasonable regulations; 
township regulations, based on engineer- 
ing studies and enacted to prevent erosion, 
are not arbitrary or unreasonable (Pa. App.), 
294 

U.S. Forest Service acted arbitrarily and capri- 
ciously in approving selection cutting of tim- 
ber acreage exceeding that projected in its 
forest plan and environmental impact state- 
ment (U.S. App., 6th Cir.), 336 

U.S. Forest Service decision that an environ- 
mental impact statement was not required 
for a forest openings project was not arbitrary 
and capricious where the Service provided 
scientific data addressing dissenting scien- 
tists’ concerns and reasonably relied on habi- 
tat and survey information about indicator 
species (U.S. App., 7th Cir.), 381 





Conservation groups must petition agencies for 
rule making before judicially challenging their 
failure to promulgate environmental protec- 
tion rules pursuant to the Forest Practices Act 
(Wash.), 411 

Forest Service’s modification of grazing per- 
mits for a national forest to gradually reduce 
the number of grazing cattle and allocate avail- 
able forage to livestock was reasonable and 
did not violate the National Forestry Man- 
agement Act (U.S. App., 9th Cir.), 473 

Impact report to expand ski facilities was ad- 
equate and approval not in conflict with re- 
source management plan (Mass.), 488 

Environmental impact statement adequately 
assessed the impacts of a Forest Service 
project to provide access to private forest 
lands within a National Forest (U.S. App., 
9th Cir.), 541 


GASOLINE STATIONS 

Sale of gasoline is not an accessory use to conve- 
nience store where zoning ordinance language 
identifies convenience store as a type of gro- 
cery store and gasoline service station as a 
separate use (Pa. App.), 250 


GROUP HOMES 

Denial of special exception for residential sub- 
stance abuse treatment facility was arbitrary, 
absent evidence that facility would pose an 
actual or reasonable threat to public safety or 
property values (Conn. App),109 


GROWTH MANAGEMENT 

Regional government need not allow quasi-ju- 
dicial procedures for amending urban growth 
boundary or allow private parties or con- 
stituent governments to initiate such amend- 
ments (Or. App.), 100 

Plan to extend sewer line to and through rural 
area violates Growth Management Act 
(Wash.),150 

Initiative limiting the number of new dwelling 
units permitted each year is legislative, not 
administrative, and is thus constitutional 
(Nev.), 193 

Construction of a 48,500-square foot church on 
63 acres was not inconsistent with Growth 
Management Act and comprehensive plan 
designation of area as rural residential (Wash. 
App.), 244 

Road and sewer improvements built in existing 
rights-of-way are exempt from comprehen- 
sive plan requirements (Fla. App.), 274 

Growth Management Act does not require a 
city to justify its designation of land for urban 
recreation after a previous attempt to desig- 
nate the land as agricultural was invalidated 
(Wash. App.), 352 


HEARINGS 

In considering subsequent application for con- 
ditional use, planning commission may not 
consider information obtained during meet- 
ing held in violation of open meetings law 
while it was considering first application (Neb. 
App.), 76 





HIGHWAYS AND STREETS 

Landowner is not entitled to compensation for 
damages from closure of intersection because 
“right of access” does not include the right to 
travel in any particular direction from one’s 
property (Utah),149 

Right-of-way shown on subdivision plat as for 
“future use” does not satisfy common law or 
statutory requirements for dedication and ac- 
ceptance (S.D.), 300 

Access drives shown on plat originally submit- 
ted as townhouse development, but approved 
by city as zero lot line development, are dedi- 
cated streets, subject to city maintenance (La. 
App.), 312 

Road was dedicated as a public road through 
homestead actions and was never formally 
abandoned; settlement agreement closing road 
in response to quiet title action was unautho- 
rized due to lack of a vote at a public meeting 
(Idaho), 328 

Conveyance of right-of-way to a parish for con- 
struction access to a water conservation and 
wildlife habitat project did not create a public 
right-of-way to adjoining recreational land 
(La. App.), 334 

Zoning ordinance provision prohibiting curb 
cuts when the zoning administrator deter- 
mines visibility to be impaired was invalid 
because it did not provide sufficient notice of 
the standards used to make the determina- 
tion (Ind. App.), 441 

When a city annexes a country road, it becomes 
responsible for maintaining the road (Ky.), 445 

Road abandonment statute does not preclude 
county from abandoning road through non- 
use (Mich. App.), 450 

City’s closing of an unsafe bridge was a legiti- 
mate exercise of its police power and not a 
takings, even where the closing cut off all 
vehicular access to a home (Or. App.), 460 

County not obligated to maintain roads not 
accepted for maintenance (N.M.), 498 

“Reserved” access easement shown on subdivi- 
sion plat was dedicated and became open to 
the public when the county approved the plat 
and the adjoining property owner used the 
easement (Colo. App.), 468 

County has no obligation to maintain roads it 
has not accepted for maintenance, and public 
use of roads does not constitute implied ac- 
ceptance of maintenance (N.M.), 498 

City may not obtain jurisdiction over streets 
until highway district terminates its jurisdic- 
tion under statutory procedures (Idaho), 556 


HISTORIC PRESERVATION 

Substantial evidence existed to support find- 
ings that preservation alternatives to project 
involving substantial demolition of historic 
store were infeasible and of blight, so that the 
project was under jurisdiction of redevelop- 
ment agency (Cal. App.), 59 

Designation of historic district was arbitrary 
because, in recommending designation, heri- 
tage preservation commission rejected two 
reports and created its own boundaries with- 
out explanation (Minn. App.), 137 
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Conservation organization had standing under 
state environmental protection act to chal- 
lenge proposed demolition of historic build- 
ings ((Conn.), 267 

A local historic committee is not a “local board” 
subject to the state’s comprehensive permit 
act, which allows an affordable housing project 
to be reviewed as a single application to the 
zoning board of appeals (Mass.), 335 

Review of impacts on historic resources under 
Section 106 of the National Preservation Act 
applies only to federally funded or federally 
licensed undertakings, not to undertakings 
subject to local or state review under so-called 
cooperative federalism statutes (U.S. App., 
D.C. Cir.), 379 

Zoning ordinance and its requirement to retain 
buildings built before 1900 is incorporated by 
reference into the building code for purposes 
of denying a permit to demolish a historic 
building (Pa. App.), 405 

Site plan denial of a shopping center in a rede- 
velopment district was supported by evidence 
of its incompatibility with the area’s historic 
character; city met its constitutional obliga- 
tion to assist applicant in the review process 
(N.H.), 453 

Plans to widen local street not subject to historic 
impact review requirements of federal stat- 
utes (U.S. App., 7th Circ.), 485 

Sewer authority communications with Native 
American Tribe about sewer extension project 
satisfied federal statute (U.S. App. 1st Circ.), 
503 

Denial of variance to place an army tank in the 
front yard of a nonconforming VFW hall ina 
residential historic district was not arbitrary 
(N.J. App.), 537 

A need to stay competitive did not justify a 
variance allowing the substantial expansion 
of a nonconforming nursing home in a his- 
toric district (Pa. App.), 542 


HOME OCCUPATIONS 

Ordinance stating that no more than three em- 
ployees who are not full-time residents of the 
dwelling shall be employed in a home indus- 
try refers to employees who regularly work 
at the premises (Vt.),160 

Storage of dump truck used in gravel hauling 
business in barn at owner’s residence does 
not constitute a home occupation (Ohio 
App.),161 


HOUSING 

Association's failure to waive age restrictions to 
allow developmentally disabled 26-year-old 
to live in senior housing with his parents 
violated federal and state Fair Housing Acts 
Ariz. App.), 177 

Planning board lacked standing to challenge 
board of appeals issuance of comprehensive 
permit for affordable housing, bypassing nor- 
mal zoning procedures (Mass.), 215 

Developer who filed Mount Laurel action before 
township obtained certification of its plan for 
affordable housing is not entitled to “build- 
ers’ remedy” because developer did not con- 





tribute to bringing township into compliance 
with fair share obligations (N.J. App.), 231 

University use of hotel as an off-campus dormi- 
tory is permitted as a matter of right, and is 
consistent with comprehensive plan because 
it does not diminish existing off-campus hous- 
ing stock (D.C. App.), 273 

Asa matter of first impression, the zoning board 
of review lacked standing to appeal the deci- 
sion of the State Housing Appeals Board 
(SHAB); SHAB may not vacate, modify, or 
reverse application of local regulations un- 
less the regulation is inconsistent with local 
needs (R.I.), 298 

A local historic committee is not a “local board” 
subject to the state’s comprehensive permit 
act, which allows an affordable housing project 
to be reviewed as a single application to the 
zoning board of appeals (Mass.), 335 

Free on-site housing for full-time farm workers 
is “incidental to farming” and exempt from 
the county’s building code (Ariz. App.), 429 

Proposal for apartments with small units did 
not meet zoning districts purpose of provid- 
ing housing at “reasonable cost” absent any 
indication that the rent would be reasonable 
(Conn. App.), 483 

State regulations for homeless shelters preclude 
local governments from regulating the shel- 
ters (N.Y. App.), 513 

Conditions on the approval of a university’s 
campus plan that relate to housing of its stu- 
dents did not violate the District of Columbia 
Human Rights Act, but may be invalid if they 
are impossible to perform or usurp the au- 
thority of the zoning commission (D.C. App.), 
525 


HOUSING CODES 

City had no authority to demolish a deterio- 
rated house that posed no imminent danger 
to the public health or safety without first 
providing the owner notice and an opportu- 
nity to be heard (N.C. App.), 456 


IMMUNITY 

Civil rights claims against city officers, involved 
in nuisance abatement, were barred by quali- 
fied immunity, but conversion claim against 
code enforcement officer is not barred (Cal. 
App.), 6 

City’s denial of specific use permit for halfway 
house was legislative in nature and city offi- 
cials were protected by legislative immunity 
(U.S. trial, E.D. Tex.), 260 

City is immune from its own land regulating 
ordinances when developing and approving 
a site plan for a community center, a govern- 
mental function (Mich. App.), 392 


INITIATIVES AND REFERENDA 

Initiative to prevent city from undertaking a 
project to lower train tracks below street level 
dealt with an administrative matter, not leg- 
islation, and was not constitutional (Nev.), 23 

Initiative measure, which would have amended 
state constitution to require that landowners 
be compensated for reductions in property 
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value resulting from regulations, but which 
contained an exception for properties used 
for sale of pornography, is void for violation 
of the separate vote requirement (Or.), 32 

Initiative measure caused a temporary taking 
of the right to operate a landfill; the proper 
measure of damages is difference between 
interest on present value of the company’s 
cash flows, as they would have been with and 
without the 43-month delay (S.D.), 33 

Initiative limiting the number of new dwelling 
units permitted each year is legislative, not 
administrative, and is thus constitutional 
(Nev.), 193 

City that followed city charter requirements in 
allowing a referendum to repeal its approval 
of a low-income multifamily housing project 
and refusing to issue building permits for the 
project pending the referendum did not show 
the discriminatory intent or unreasonable- 
ness required to support equal protection or 
due process liability (U.S.), 234 

Grant of a conditional use permit to allow a 
3,200-head hog confinement facility is a legis- 
lative decision and subject to referendum, 
where no objective criteria for deciding such 
permits exist (S.D.), 301 

A consent judgment allowing development not 
permitted by a site’s zoning is not a zoning 
ordinance amendment subject to the right of 
referendum (Mich. App.), 451 

Proposed ordinance requiring a referendum on 
village building projects costing at least $1mil- 
lion was a proper subject for direct legislation 
(Wis.), 508 


INJUNCTIONS 

Motion for injunction to permit use of property 
for religious assembly and speech was not 
ripe because county had denied church’s ap- 
plication to construct and expand structures, 
but no request to simply allow religious as- 
sembly and speech (U.S. trial, D. Haw.), 186 

Preliminary injunction is appropriate where 
borough selectively enforces ordinance pro- 
hibiting posting signs on public property and 
complainants are likely to prevail in a free 
exercise claim (U.S. App., 3rd Cir.), 194 

Use of lot as driveway for access to other lots 
outside subdivision violated subdivision cov- 
enants restricting use to single-family resi- 
dence (Md. App.), 251 

Prospective injunction against Corps of Engi- 
neers forbidding issuance of future permits 
approving disposal of mining spoil in valleys 
was overbroad (U.S. App., 4th Cir.), 280 

Federal court injunction against city’s condemna- 
tion of store site for redevelopment is appropri- 
ate to allow landlords to litigate the city’s al- 
leged bad faith attempt to transfer site ownership 
to the tenant store (U.S. trial, E.D. Mo.), 536 


INTERGOVERNMENTAL CONFLICT 

Secretary of Interior’s decision to take land into 
trust to allow tribe to operate gaming facility 
was authorized by Indian Gaming Regula- 
tory Act and did not violate National Envi- 
ronmental Policy Act (U.S. trial, D.D.C.), 66 
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State Department of Ecology was required by 
Land Use Petition Act to file a timely chal- 
lenge to city’s determination that project was 
not within the shoreline boundary subject to 
Shoreline Management Act permit, and by 
failing to do so, waived its right to subse- 
quently challenge the project (Wash.), 82 

Sanitary district was required to obtain local 
zoning approvals to construct a biosolids re- 
use facility even though it had already ob- 
tained necessary state permits (Ill. App.), 530 


INTERGOVERNMENTAL 

COOOPERATION 

Amendments to elements of comprehensive plan 
authoring coordination of joint planning ar- 
eas adopted by city (U.S. trial, D. D.C.), 48 

County Commissioner’s Act has priority over 
Zoning Act and exempts county proposed to 
site a homeless shelter from compliance with 
ordinance (Mich.), 489 

Annexation enacted without statutorily required 
written consent of a neighboring municipal- 
ity is presumed valid after two years (Tex. 
App.), 543 

Annexation ordinance may not be repealed by a 
subsequent correcting ordinance (Wis. App.), 
545 


INVERSE CONDEMNATION 

County’s approval of temporary asphalt plant 
and landfill at existing gravel pit did not 
result in inverse condemnation of residential 
property across the road (Idaho), 14 

City’s delays in clarifying status of redevelop- 
ment project did not constitute a taking of 
properties planned for condemnation, even if 
unclear status of project caused impairment 
of rental value, because city did not exercise 
sufficient control over the properties (Minn. 
App.), 20 

City is liable for damages for inverse condem- 
nation, where approval of new development 
did not require drainage easement across 
downhill property, as required by drainage 
plan, and downhill property flooded as a 
result (Tex. App.), 79 

City’s two-year delay before denying request 
for hot line adjustment, a decisioin later found 
to be in error, did not resulot in a temporary 
taking (Cal. App.) 128 

In an inverse condemnation action, the zoning 
board of appeals’ factual findings have no 
collateral estoppel effect; and, as a matter of 
first impression, there is no right to a jury trial 
(Conn),131 

State violated state constitution’s taking clause 
when it designated majority of coal mining 
company’s property as an aquifer protection 
area, unsuitable for mining (rejecting the par- 
cel-as-a-whole rule applicable to federal tak- 
ings analysis) (Ohio), 142 

Takings claim in response to denial of permit 
for 32-acre sand and gravel mining operation 
was not ripe because applicant had rejected 
counter-proposal for 25-acre mine and had 
not explored other alternatives that might be 
approved (Mass. App.), 190 





Holder of an unexercised option to purchase 
property, acquired after floodplain zoning 
was imposed, may bring a takings claim after 
city denied rezoning (U.S. trial, E.D. Mo.), 
209 

City may maintain an inverse condemnation 
action against water control district for flood 
damage under provision of state constitution 
that states “no person’s property shall be taken 
by any corporation ... without compensation” 
(Or. App.), 236 

City’s obstruction of development did not vio- 
late developer's due process rights; previous 
court ruling on state takings claim barred 
consideration of federal takings claim (Fla. 
App.), 275 

Denial of right-of-way permit to pipe water 
from a property, across federal land, to met- 
ropolitan area did not constitute a taking of 
the property’s water rights (U.S. App., Fed. 
Cir.), 286 

County’s enactment of ordinance prohibiting 
waste disposal within three miles of a reser- 
voir and refusal to grant a variance did not 
constitute a taking with respect to company 
that had acquired land two miles from the 
reservoir and reached the final stages of state 
permitting process for waste disposal facility 
(Tex. App.), 302 

Actions of two municipalities, the combined 
effect of which is to deprive a landowner of 
all economically viable use of property by 
prohibiting construction of a bridgehead and 
prohibiting development of islands without 
approval of bridge, may constitute a taking, 
regardless of whether those actions were taken 
jointly (Fla. App.), 325 

State’s public trust doctrine is a background 
principle of state property law that precludes 
compensation for the state’s denial of bulk- 
head and backfill permits for land that had 
largely reverted to tidelands (S.C.), 349 

Expenses reasonably incurred to mitigate dam- 
age to property caused by subway construc- 
tion are compensable in inverse condemna- 
tion actions without proof of actual injury or 
that injury would have occurred “but for” the 
mitigation measures (Cal. App.), 375 

Developer cannot claim “takings” based on re- 
quired street dedication and impact fees where 
it proposed constructing the street in its ap- 
plication and did not challenge the calcula- 
tion of fees or pay them under protest (Idaho), 
380 

A stop work order to prevent construction of a 
house on a capped landfill does not amount 
to a taking because the property could still be 
used for grazing and recreational purposes, 
the owner had not obtained any construction 
permits, and the work order was issued to 
prohibit a potential threat to human health 
and safety (Ind. App.), 383 

Denial of a wetlands fill permit was a final 
decision and deprived owner of economi- 
cally viable use, but was not a categorical 
taking (U.S. App., Fed. Cir.), 393 

Federal trial court lacked jurisdiction to con- 
sider claims relating to a city’s annexation 





and subsequent permit denial because the 
takings claim, which was the basis of federal 
jurisdiction, was not ripe (U.S. App., 5th Cir.), 
418 

County may be held liable for flood damage to 
homeowners’ properties from upland road 
improvements that increased area water flow, 
even if the increased flow was less than the 
area’s original natural flow (Wash. App.), 419 

Ordinance limiting the length of motel stays 
did not constitute a taking or violate equal 
protection rights (Cal. App.), 432 

Dolan’s rough proportionality test applies to a 
land partition where the county retains dis- 
cretion in determining whether a road im- 
provement standard applies (Or. App.), 459 

City’s closing of an unsafe bridge was a legiti- 
mate exercise of its police power and not a 
takings, even where the closing cut off all 
vehicular access to a home (Or. App.), 460 

County’s revocation of a conditional and revo- 
cable permit for a waste disposal plant, after 
operator violated permit conditions, does not 
constitute a compensable taking (Fla. App.), 
474 

Landowner not required to apply for alterna- 
tives to proposed development of golf course 
property (Fla. App.), 511 

Property maintenance ordinance targeting ho- 
tels to prevent criminal and nuisance activity 
is not an unlawful taking (U.S. App., 9th 
Cir.), 520 

Owner of land failed to prove the substantial 
deprivation needed to show a de facto taking 
by a highway widening project (Pa. App.), 
557 


JUDICIAL REVIEW 

Trial court erred in reversing rather than re- 
manding variance granted by board of zon- 
ing appeals without appropriate factual find- 
ings and in ordering removal of board member 
requesting variance (Ind. App.), 16 

Appeal of use variance for condominiums was 
moot where 12 of the 20 units were complete, 
eight were in various stages of completion, 
and the objectors had not sought injunctive 
relief in the trial court (N.Y.), 28 

Trial court may not reverse zoning board’s grant 
of variances before receiving findings from 
the board (Pa. App.), 49 

Mailing notice of direct appeal from board of 
commissioner’s grant of variance satisfied stat- 
ute; court was not deprived of jurisdiction by 
the fact that appellant posted bond after expi- 
ration of the 20-day period for filing appeal 
(S.D.), 50 

Objectors to administrative refusal to rescind 
allegedly unlawful building permit are en- 
titled to adjudication of their appeal indepen- 
dent of time limits for appealing permit issu- 
ance and regardless of whether construction 
has begun (Mass. App.), 72 

Trial court committed prejudicial error by lis- 
tening to recordings of board meetings, not 
part of the record, in ruling on motion to 
dismiss challenge to zoning classification 
(Ga.), 94 
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Petition for review of denial of variance from 
zoning ordinance relating to length of dead- 
end street is not subject to statutory 30-day 
filing requirement, applicable to petitions for 
review of denials under subdivision ordi- 
nances (N.C. App.), 95 

In an inverse condemnation action, the zoning 
board of appeals’ factual findings have no 
collateral estoppel effect; and, as a matter of 
first impression, there is no right to a jury trial 
(Conn), 131 

Federal court should remand takings claim to 
state court when novel or complex issue of 
state law has not been addressed by state 
court (U.S. App, 7th Cir.), 278 

As a matter of first impression, a claim against a 
city for breach of a development agreement is 
subject to the same statute of limitations ap- 
plicable to contract claims (Cal. App.), 322 

Board of zoning adjustment cannot challenge a 
neighbor’s standing to contest its decision for 
the first time in court (Ga. App.), 440 

Restaurant owner may not challenge a code 
enforcement officer’s determination of a zon- 
ing violation in court when she failed to ap- 
peal it to the board of appeals after being 
notified of her right to appeal and the conse- 
quences of not appealing (Me.), 446 

Rezoning is a legislative enactment not subject 
to direct judicial review (Pa. App.), 462 

City council’s denial of a rezoning request was 
not arbitrary and capricious under a “reason- 
ably debatable” standard (Utah), 464 

An appeal of a variance denial need only chal- 
lenge the conditions on which the denial was 
based—not all conditions required of vari- 
ances (N.H.), 475 

Where a town seeks to enforce variance condition 
requiring removal of a lot’s second building 
through a court order to raze the house, the trial 
court is required to weigh equitable consider- 
ations on the homeowner’s behalf (Wis.), 507 

Challenge to agreement to coordinate federal 
and local regulation of soil erosion and sedi- 
mentation was not ripe for review because it 
created no legal rights affecting primary con- 
duct (U.S. App., 7th Cir.), 529 

Board properly approved a special use permit 
for an off-track betting facility where oppos- 
ing testimony was to gambling in general 
rather than to the particular proposal (Md. 
App.), 534 


JURISDICTION 

Stipulated judgment varying zoning regulations 
was not so far outside what could be re- 
garded as a valid exercise of zoning power 
that there could not be justifiable reliance on 
it, so neighboring municipality may not col- 
laterally attack the judgment as an invalid 
rezoning (Conn.), 62 

State Department of Ecology was required by 
Land Use Petition Act to file a timely chal- 
lenge to city’s determination that project was 
not within the shoreline boundary subject to 
Shoreline Management Act permit, and by 
failing to do so, waived its right to subse- 
quently challenge the project (Wash.), 82 





To show that a zoning ordinance’s exclusion of 
religious institutions in a residential district 
violates the Constitution’s Equal Protection 
clause, proposed synagogue must first show 
that is similarly situated to other uses permit- 
ted by right or special exception in the district 
(U.S. App., 3rd Cir.), 147 

Ordinance regulating location of businesses that 
have a significant portion of stock in adult 
materials or that have a section devoted to 
adult materials is invalid because it was not 
narrowly tailored to reach secondary effects 
and did not allow for ample alternative chan- 
nels of communication (U.S. trial, W.D. Mich. 
191 

Home rule municipality cannot, by ordinance, 
confer on circuit court certiorari jurisdiction 
to consider challenges to denials of adult use 
permits (Fla. App.), 210 

On annexing development site subject to county 
development agreement, city became succes- 
sor in interest to the agreement (Fla. App.), 
316 

Planning and zoning commission’s amendment 
of subdivision regulations to exclude ponds 
and steep slopes from lot size calculations 
created conflict with zoning ordinance’s lot 
size standards and thus exceeded its statu- 
tory authority asa planning commission Conn. 
App.), 359 

Decision to list rivers as impaired waters was 
not a “rule” under the state administrative 
procedures act; the court lacked jurisdiction 
over declaratory judgment action challeng- 
ing the listing (Mo.), 397 

Federal trial court lacked jurisdiction to con- 
sider claims relating to a city’s annexation 
and subsequent permit denial because the 
takings claim, which was the basis of federal 
jurisdiction, was not ripe (U.S. App. 5th Cir.), 
418 

Annexation is a “land use decision” subject to 
the jurisdiction of the Land Use Board of 
Appeals because it involves the application 
of statewide planning goals (Or . App.), 420 

State is not estopped from criminally prosecut- 
ing developer for pollution violations where 
the state agency settled a civil action for the 
violations with the developer and did not 
notify him that it was referring the violations 
to the attorney general for criminal prosecu- 
tion (S.C.), 421 

City council’s assumption of authority to grant 
a fill permit in the floodplain improperly di- 
minished the statutory jurisdiction of the city’s 
board of adjustment (Iowa), 443 

When a city annexes a county road, it becomes 
responsible for maintaining the road (Ky.), 
445 

Town cannot regulate docking facilities in a 
tidal pond because the state retained its pub- 
lic trust responsibilities when it granted the 
town title to the pond in 1887 (R.I.), 463 

City council’s denial of a rezoning request was 
not arbitrary and capricious under a reason- 
ably debatable standard (Utah), 464 

City may impose standards more restrictive 
than contained in the state building code; 
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state building code board of review lacks 
jurisdiction to hear appeals from city’s denial 
of a permit based on the local rather than 
state building standards (Iowa), 476 

City may not recover the costs of relocating a 
telephone company’s overhead lines under- 
ground, in accord with its regulation requir- 
ing such relocation of all utility companies, 
because doing so might interfere with the 
state public utility commission’s authority to 
regulate utilities (Cal. App.), 478 


LANDFILLS 

County’s denial of permit for landfill while it 
planned to operate its own landfill did not 
constitute inverse condemnation, violate the 
Commerce Clause, or violate antitrust laws 
(U.S. App., 6th Cir.),133 

State agency may deny permit to expand land- 
fill based on owners’ history of tax-related 
crimes because their dishonesty and deceit 
directly relate to permit duties (N.Y.), 211 

Gravel driveway accessing landfill on adjoin- 
ing property is a use appurtenant to the land- 
fill use and thus not permitted in conserva- 
tion district (N.Y. App.), 249 

Revocation of a permit for a landfill located 
12,000 feet from an airport runway was sup- 
ported by substantial evidence of bird haz- 
ards, not adequately addressed by the miti- 
gation plan (Pa. App.), 345 

Requirement that landfill applicants address 
harms/benefit test is authorized and suffi- 
ciently guided by waste management stat- 
utes (Pa. App.), 360 


LOT REGULATION 

Statutory protection of approved subdivisions 
applies to shield homeowners from lot cover- 
age limitations enacted since 1954, when the 
subdivision was approved (Conn. App.), 268 

Planning and zoning commission’s amendment 
of subdivision regulations to exclude ponds 
and steep slopes from lot size calculations 
created conflict with zoning ordinance’s lot 
size standards and thus exceeded its statu- 
tory authority asa planning commission (Conn. 
App.), 359 

Zoning ordinance requiring large minimum lot 
sizes does not require support by an “ex- 
traordinary public interest justification,” as 
presumed from earlier court decisions; 
ordinance’s one-acre minimum lot size was 
not reasonable or substantially related to ag- 
ricultural preservation interests (Pa.), 404 

County may not interpret its own ordinance 
contrary to the express language or apparent 
purpose or policy of the ordinance; county’s 
mistaken partition approvals created “autho- 
rized lots” that were exempt from minimum 
lot area requirements, and thus were improp- 
erly revoked (Or. App.), 458 

Variance from a requirement that “no lot shall 
contain any building used for residential pur- 
poses” without meeting frontage requirement 
was not a prerequisite to the subdivision of a 
parcel into two lots, where the lot lacking the 
required frontage was vacant (Iowa), 531 
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Owner of 280-foot-deep lot is entitled to a vari- 
ance from a 425-foot setback requirement de- 
rived from the average setback of neighbor- 
ing homes (Pa. App.), 558 


MINING 

State statutes prohibited county commissioners 
from denying permit for an open gravel mine 
ina nonresidential area, even when adjoining, 
a school, a mobile home park, and a public 
park (Mont.), 21 

County denial of rezoning to allow limestone 
mining was not arbitrary or unreasonable, 
given comprehensive plan’s designation of 
site for rural residential development and 
incompatibility of mining impacts with resi- 
dential use (Ky. App.),133 

State violated state constitution’s taking clause 
when it designated majority of coal mining 
company’s property as an aquifer protection 
area, unsuitable for mining (rejecting the par- 
cel-as-a-whole rule applicable to federal tak- 
ings analysis) (Ohio),142 

Owner of nonconforming limestone mine is not 
entitled to expand the underground use to 
adjoining parcels simply because it also owns 
them or because they may have been used as 
a required buffer around the mine (Pa. 
App.),146 

Takings claim in response to denial of permit 
for 32-acre sand and gravel mining operation 
was not ripe because applicant had rejected 
counter-proposal for 25-acre mine and had 
not explored other alternatives that might be 
approved (Mass. App.), 190 

Provisions of local ordinance regulating set- 
backs, noise abatement and visual impacts of 
oil and gas operation are in operational con- 
flict with state law, but other provisions are 
not preempted and town is entitled to injunc- 
tive relief to enforce the valid provisions (Colo. 
App.), 220 

Sand mine operator did not qualify for an 
amended permit to expand mining in a criti- 
cal sand dune area because exceptions to the 
statutory prohibition of mining in such areas 
are limited to operators existing as of their 
effective date (Mich. App.), 226 

Quarry blasting may properly be enjoined as a 
public nuisance even though the local blast- 
ing ordinance is preempted by state law (Pa. 
App.), 238 

Quarry operator’s lease of adjoining parcels 
before their annexation and zoning for resi- 
dential use was sufficient establish noncon- 
forming use where development code de- 
fines “use” as the purpose for which land is 
leased (Tex.), 241 

Prospective injunction against Corps of Engi- 
neers forbidding issuance of future permits 
approving disposal of mining spoil in valleys 
was overbroad (U.S. App., 4th Cir.), 280 

Statute that limits aggregate mining permits in 
exclusive farm use zones to sites included ina 
comprehensive plan inventory precludes per- 
mit for nonsignificant sites (Or. App.), 361 

County’s failure to provide an adequate, orga- 
nized, and complete administrative record of 





its certification of an environmental impact 
report and approval of a large aggregate min- 
ing project warranted reversal of the approval 
(Cal. Ap.), 482 


MOBILE/MANUFACTURED HOMES 

Mobile home park, originally approved for 440 
spaces, but only able to rent 140 spaces at the 
time it became nonconforming, is a noncon- 
forming use only as to 140 spaces; rental of 
additional 300 spaces would constitute ille- 
gal expansion (N.C. App.), 77 

City must allow manufactured housing devel- 
opments in all residential districts, subject to 
the same terms and conditions applied to 
site-built housing (Iowa), 279 

National Manufactured Housing and Construc- 
tion Safety Standards Act preempts local safety 
and construction standards used to exclude 
manufactured homes, but municipalities may 
exclude mobile homes based on other per- 
missible criteria, such as aesthetic and prop- 
erty value considerations (U.S. App., 3rd Cir.), 
295 

All lots in a subdivision are subject to restric- 
tion prohibiting mobile homes, where 93 per- 
cent of the lots were conveyed subject to the 
restriction (Va.), 304 

Statute’s 30-day limit for challenging municipal 
ordinances on procedural grounds applies 
regardless of procedural defects ((Pa. App.), 
309 

The National Manufactured Housing and Safety 
Standards Act does not preempt a zoning 
ordinance that excludes mobile homes in resi- 
dential districts (Ga.), 327 

Neighbors’ testimony concerning traffic con- 
gestion was sufficient to support denial of a 
conditional use permit for a mobile home 
park, despite a traffic study indicating that 
the level of service would still be acceptable 
(Mo. App.), 396 


MUNCIPAL LIABILITY 

City is liable for damages for inverse condem- 
nation, where approval of new development 
did not require drainage easement across 
downhill property, as required by drainage 
plan, and downhill property flooded as a 
result (Tex. App.), 79 


NONCONFORMING USES 

Determination that use as offices and storage 
for lighting installation business was incon- 
sistent with prior lawful nonconforming use 
as offices for commercial moving company 
with storage for customers was rational (N.Y.), 
51 

Records of occasional repairs constitute sub- 
stantial enough evidence to support finding 
that nonconforming auto repair use had not 
been discontinued (Alaska), 55 

Mobile home park, originally approved for 440 
spaces, but only able to rent 140 spaces at the 
time it became nonconforming, is a noncon- 
forming use only as to 140 spaces; rental of 
additional 300 spaces would constitute ille- 
gal expansion (N.C. App.), 77 





Owner, who erected billboard after city an- 
nounced intention to enact a curative amend- 
ment, without seeking a permit or proposing 
his own curative amendment, did not estab- 
lish nonconforming use (Pa. App.), 96 

Construction of snowboarding facility at non- 
conforming ski resort did not require permit 
because ordinance does not specifically pro- 
hibit expansion of nonconforming uses and 
does permit enlargement of uses existing on 
the effective date of ordinance (Ill. App.), 97 

Lessee’s option to purchase part of tract did not 
constitute a subdivision creating a preexist- 
ing nonconforming lot (Pa. App.),145 

Owner of nonconforming limestone mine is not 
entitled to expand the underground use to ad- 
joining parcels simply because it also owns 
them or because they may have been used as a 
required buffer around the mine (Pa. App.),146 

Zoning board of appeals grant of permit allow- 
ing expansion of nonconforming banquet fa- 
cility is invalid because board failed to make 
required finding that grant would lessen im- 
pacts of nonconforming use (N.Y. App.),162 

Zoning board of appeals improperly limited its 
review of whether a nonconforming concrete 
batch plant had been abandoned to the 12- 
month period preceding notice of violation; 
its subsequent finding of abandonment for 
an earlier period was supported by substan- 
tial evidence (N.Y. App.), 196 

Tenant's cancellation of sign permit did not change 
nonconforming use status (Fla. App.), 214 

Quarry operator’s lease of adjoining parcels be- 
fore their annexation and zoning for residential 
use was sufficient establish nonconforming use 
where development code defines “use” as the 
purpose for which land is leased (Tex.), 241 

Company did not forfeit its nonconforming out- 
door storage use by consistently exceeding 
regulation limiting lot area used for outdoor 
storage (Ill. App.), 261 

Proposed fraternity house use is substantially 
the same as church’s prior use of property as 
a boarding house for retired women, enti- 
tling fraternity to continuation of prior non- 
conforming use status (Okla.), 262 

The need to stay competitive within nursery 
market justifies expansion of nonconforming 
landscaping business with 129% increase in 
floor area use, and provides unnecessary hard- 
ship required for variances (Pa. App.), 296 

Replacement of gasoline service station with 
storage tanks removed because of contami- 
nation did not constitute continuation of a 
nonconforming use; trial court erred in sub- 
stituting its opinion for that of board of ap- 
peals (Conn. App.), 317 

The vertical expansion of a building that is 
nonconforming as to setback regulations con- 
stitutes an impermissible increase in noncon- 
formity (Conn. App.), 324 

Adding residential space to a building currently 
used for residential/office use where por- 
tions of the residential and office uses are 
integrated, constitutes expansion of a non- 
conforming mixed use that requires a vari- 
ance (N.J. App.), 342 
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Nonconforming uses may be terminated by am- 
ortization, even without a finding of nui- 
sance, and the owner bears the burden of 
challenging the reasonableness of an amorti- 
zation period (N.Y. App.), 355 

Permanent frame and glass enclosure of a deck 
is not an impermissible expansion of a non- 
conforming use; changing parallel parking 
spaces to a greater number of diagonal park- 
ing spaces is an impermissible intensification 
of a non-conforming use (Conn. App.), 378 

Use of shop in an agricultural zone to repair 
heavy equipment was an unlawful expan- 
sion of the previous owner's use to repair 
farm equipment (Mont.), 398 

Town’s imposition of conditions on a permit to 
change a nonconforming use did not violate 
applicant’s equal protection or due process 
rights (U.S. trial, D. Conn.), 436 

Zoning regulations did not establish a vertical 
component to setback requirements, and thus 
the zoning board did not abuse its discretion 
in upholding a permit allowing a second floor 
addition that stayed within the nonconform- 
ing building’s footprint (Conn. App.), 438 

Zoning appeals board may limit the noncon- 
forming use of a nightclub for adult enter- 
tainment to its current frequency of two nights 
a week (Md. App.), 448 

Addition of an outside dining area to a non- 
conforming restaurant use did not convert 
the added dining area itself into a noncon- 
forming use that could be further expanded 
under zoning limitations, but calculation of 
the extent of expansion allowed by the limita- 
tions must include any parking area existing 
when the restaurant became nonconforming 
(Pa. App.), 502 

Adding a message to blank side of V-type, non- 
conforming billboard did not constitute imper- 
missible increase in sign’s size (Mo. App.), 514 

Denial of variance to place an army tank in the 
front yard of a nonconforming VFW hall ina 
residential historic district was not arbitrary 
(N.J. App.), 537 


NOTICE 

Adoption of a comprehensive plan is valid when 
the hearing notice is provided in accord with 
procedures normally used for non-zoning 
matters (Ga. App.), 326 

City had no authority to demolish a deterio- 
rated house that posed no imminent danger 
to the public health or safety without first 
providing the owner notice and an opportu- 
nity to be heard (N.C. App.), 456 


NUISANCE 

In determining damages for nuisance and !oss 
of lateral support, court properly applied “as- 
semblage doctrine” to determine loss of value 
because it was reasonably probable that par- 
cels owned by siblings would be combined 
for development (Conn. App.), 61 

Operation of sandblasting and painting busi- 
ness in residential subdivision violated re- 
strictive covenant and constituted a public 
nuisance (S.D.), 202 





Quarry blasting may properly be enjoined as a 
public nuisance even though the local blast- 
ing ordinance is preempted by state law (Pa. 
App.), 238 

Neighbors of automobile racetrack failed to show 
the special injury or economic damages needed 
to qualify racetrack as a public or private 
nuisance (N.Y. App.), 362 

County may be held liable for flood damage to 
homeowners’ properties from upland road 
improvements that increased area water flow, 
even if the increased flow was less than the 
area’s original natural flow (Wash. App.), 419 

City was not liable for nuisance where its storm 
sewer system was incapable of handling an 
extraordinary rain storm, resulting in destruc- 
tion of ahome (Wis. App.), 546 


OPEN SPACE 

State transportation department need not ob- 
tain legislative approval to condemn county 
parkland acquired with state park bond funds 
for toll road (Cal. App.),163 

Use of airport buffer land for highway inter- 
change is not prohibited by Department of 
Transportation Act because land was never 
designated as park or recreation area; envi- 
ronmental impact statement for project satis- 
fied National Environmental Policy Act and 
State Environmental Quality Act (U.S. trial, 
N.D.N.Y.), 195 


PARKS 

In granting conditional use permit for develop- 
ment within park, city must consider com- 
prehensive plan policies concerning parks (Or. 
App.), 98 


PARKING 

Parking and setback requirements did not ap- 
ply to special use permit for an old hotel that 
was merely reopening (N.Y. App.), 422 


PLANNED UNIT DEVELOPMENT 

Unrecorded land use restrictions for a planned 
unit development cannot be asserted against 
a subsequent bona fide purchaser of the prop- 
erty (Ind. App.), 384 

Developer had a vested right in planned devel- 
opment zoning despite delayed and incom- 
plete actions to obtain final approvals (Va.), 
465 

Proposed planned unit development need not 
strictly conform to comprehensive plan’s use 
designations to comply with statutory require- 
ment that zoning be “in accordance with” the 
plan (Idaho), 526 


POLLUTION 

Withdrawal of EPA approval of state National 
Pollutant Discharge Elimination System per- 
mitting program is not warranted before state 
has been ordered to bring program into com- 
pliance, despite state’s history of never ap- 
plying program to concentrated animal feed- 
ing operations (U.S. trial, S.D. Ind.), 68 

EPA has no authority under Clean Air Act to 
extend deadlines to meet air quality stan- 


28 December 2003 American Planning Association 





dards for areas whose nonattainment is due 
to pollution from upwind areas (U.S. App., 
7th Cir.),164 

Implementation procedures adopted by state 
environmental agency in response to man- 
date in federal water quality law are “rules,” 
subject to administrative procedure act re- 
quirements of notice and hearing (Ala.), 174 

The passive migration of carcinogenic chemi- 
cals through soil or water after having been 
discharged or released from gas stations that 
no longer operate does not constitute another 

” prohibited by Califor- 
nia Safe Drinking Water and Toxic Enforce- 
ment Act of 1986 (Cal. App.), 181 

Private citizen may pursue civil suit under Clean 
Water Act because state prosecution of pol- 
luter was not “comparable” where state law 
does not provide for same level of public 
participation as federal law (U.S. App., 11th 
Cir.), 216 

EPA has authority under the Clean Water Act 
to promulgate Phase II Rule requiring small 
municipal separate storm sewer systems to 
obtain NPDES permits, but allowing those 
systems to file notice of intent to comply with 
a general permit without meaningful agency 
review of individualized plans is inconsis- 
tent with act mandate that they reduce pol- 
lutants to the maximum extent practicable 
(U.S. App., 9th Cir.), 242 

Non-polluting owner of contaminated prop- 
erty, aware of contamination at the time of 
purchase, is not entitled to full cost recovery 
against other potentially responsible parties, 
but may only seek contribution (U.S. trial, 
W.D. Wash.), 245 

Evidence of gas station owner’s failure to inves- 
tigate and remediate release of groundwater 
contaminants onto neighboring property sup- 
ported a citizen suit under Resource Conser- 
vation and Recovery Act, entry of injunction, 
and award of litigation costs (U.S. trial, N.D. 
Ga.), 276 

EPA improperly failed to object to draft permits 
for major stationary sources of air pollution 
issued by a state agency after the permits 
were shown to be noncompliant with the 
Clean Air Act (U.S. App., 2nd Cir.), 291 

Runoff from using wastewater to irrigate crops 
is not discharge from a point source for 
purposes of the Clean Water Act (U.S. trial, 
D. Or.), 343 

Failure of a system designed to control runoff 
from the uncovered storage of mushroom 
wastes constitutes a discharge from a point 
source for purposes of the Clean Water Act 
(U.S. trial, E.D. Pa.), 346 

EPA did not show that using facility-wide ag- 
gregation of costs and effectiveness in devel- 
oping air pollution standards for equipment 
leaks of PET was reasonable (U.S. App., D.C. 
Cir.), 363 

State water quality certificate is required prior 
to amending FERC license for replacement of 
turbine generators where an increased dis- 
charge may result in a risk to water quality 
(U.S. App., D.C. Cir.), 371 
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General permit for stormwater discharges by 
small municipal separate storm sewer sys- 
tems (MS4s) violated Clean Water Act’s pub- 
lic participation requirements (Minn. App.), 
394 

Decision to list rivers as impaired waters was 
not a “rule” under the state administrative 
procedures act; the court lacked jurisdiction 
over declaratory judgment action challeng- 
ing the listing (Mo.), 397 

State cannot exempt the discharge of pumped 
groundwater from a methane extraction pro- 
cess from the Clean Water Act (U.S. App., 9th 
Cir.), 399 

Environmental Hearing Board did not abuse its 
discretion in imposing $258,500 in civil fines 
on an earthmoving subcontractor that failed 
to implement and maintain erosion and sedi- 
ment control measures (Pa. App.), 406 

EPA’s issuance of pollutant discharge permits 
for municipal separate storm sewer systems 
(MS4s) with conditions requiring pollutant 
control public education programs is autho- 
rized by the Clean Water Act, constitutional, 
and not arbitrary (U.S. App., 5th Cir.), 408 

State is not estopped from criminally prosecut- 
ing developer for pollution violations where 
the state agency settled a civil action for the 
violations with the developer and did not 
notify him that it was referring the violations 
to the attorney general for criminal prosecu- 
tion (S.C.), 421 

Discharge permit for a refinery need not in- 
clude numeric water quality-based effluent 
limitations for dioxins where the dioxin prob- 
lem was regional, the refinery was not a sig- 
nificant source of dioxins, and the permit did 
not allow increased discharges (Cal. App.), 
433 

Environmental assessment for a proposal to 
build transmission lines transporting elec- 
tricity from Mexican power plants failed to 
adequately consider the effects of the plants’ 
air emissions on the United States (U.S. trial, 
S.D. Cal.), 434 

For condemnation purposes, contaminated prop- 
erty should be valued as if the contamination 
has been remediated, and a portion of the 
condemnation may be withheld to recover 
any subsequent cleanup costs (N.J.), 493 

Government's reservation of right to recover 
remediation costs after cleanup bars the 
condemnee from asserting collateral estoppel 
or res judicata defenses in such actions, and 
the reasonableness of the government's initial 
assessment of the property’s environmental 
status is irrelevant in such cases (N.J.), 494 

City and utility authority cannot maintain a 
cost recovery action under CERCLA for con- 
taminated drinking water sources because 
they are responsible parties (U.S. trial, N.D. 
Okla.), 512 

Although a regional water quality control board 
had to consider economic costs when estab- 
lishing water quality standards, it need not 
consider them when establishing effluent limi- 
tations in wastewater discharge permits (Cal. 
App.), 521 





Passive water migration of hazardous substances, 
unaided by human conduct, can constitute a 
post-enactment “release” under CERCLA, al- 
though release of mill tailings containing those 
substances occurred decades earlier (U.S. trial, 
D. Idaho), 527 

Owner of contaminated property, not qualify- 
ing for any CERCLA defenses, may not bring 
a direct action for recovery against other po- 
tentially responsible parties (U.S. App., 8th 
Cir.), 532 

EPA improperly denied California a waiver from 
Clean Air Act standards for particulate mat- 
ter (U.S. App., 9th Cir.), 559 


PREEMPTION 

County’s timber harvest ordinance is not pre- 
empted by state Forest Conservation Act (U.S. 
App., 10th Cir.),139 

State law with health and safety standards for 
migrant housing does not preempt local zon- 
ing ordinance that requires special exception 
for such use (Mich. App.), 212 

Arkansas Soil and Water Conservation Com- 
mission did not exceed its authority in ap- 
proving a municipal water system that will 
serve customers in the extraterritorial 

planning jurisdiction of another municipality 
(Ark.), 217 

Provisions of local ordinance regulating set- 
backs, noise abatement and visual impacts of 
oil and gas operation are in operational con- 
flict with state law, but other provisions are 
not preempted and town is entitled to injunc- 
tive relief to enforce the valid provisions (Colo. 
App.), 220 

Quarry blasting may properly be enjoined as a 
public nuisance even though the local blast- 
ing ordinance is preempted by state law (Pa. 
App.), 238 

Federal Communications Act preempts zoning 
ordinance limiting AM radio antenna towers 
to a height of 42 feet, where FCC regulations 
require a minimum antenna height of 144 feet 
(N.H.), 263 

National Manufactured Housing and Construc- 
tion Safety Standards Act preempts local safety 
and construction standards used to exclude 
manufactured homes, but municipalities may 
exclude mobile homes based on other per- 
missible criteria, such as aesthetic and prop- 
erty value considerations (U.S. App., 3rd Cir.), 
295 

Statute banning disposal of hazardous waste in 
salt domes is not preempted by Resource Con- 
servation and Recovery Act (Tex. App.), 318 

The National Manufactured Housing and Safety 
Standards Act does not preempt a zoning 
ordinance that excludes mobile homes in resi- 
dential districts (Ga.), 327 

State law prohibiting local government regula- 
tion of guns does not preempt local zoning 
restrictions on the location of gun shops (Ky. 
App.), 333 

FCC declaratory ruling that preempts local regu- 
lations precluding amateur radio communi- 
cation does not create a property right en- 
forceable by individual radio operators, and 





did not preempt township denial of a permit 
for a 180-foot-high tower, where alternative 
reasonable accommodations exist (U.S. trial, 
W.D. Mich), 338 

Adult use ordinance enacted under general po- 
lice power is not preempted by zoning en- 
abling legislation, and the county is not es- 
topped from enforcing the ordinance due to 
its mistaken representation that the ordinance 
had been declared invalid (S.C.), 348 

Applicant for special exception or variance for 
landfill must first obtain variance for landfill 
(Ind. App.), 486 

Definition of “wetland” in Food Security Act’s 
“swampbuster” provisions does notpreempt 
that in the local wetlands ordinance (U.S. 
trial, S.D. Cal.), 431 

State law requiring review of area variance re- 
quests to balance benefits to the applicant 
against detriments to the health, safety, and 
welfare of the neighborhood or community, 
preempts local ordinances’ “practical diffi- 
culty” or “undue hardship” standards, de- 
spite home rule authority (N.Y.), 454 

Town cannot regulate docking facilities in a 
tidal pond because the state retained its pub- 
lic trust responsibilities when it granted the 
town title to the pond in 1887 (R.1.), 463 

Utilities statute preempts city’s authority to regu- 
late the a power company’s placement of elec- 
trical substations on its private property (Ga.), 
477 

State child care act preempts zoning ordinance 
prohibiting day care home center (Ill.), 484 

Requirement that applicant for special excep- 
tion or variance for landfill must first obtain a 
needs assessment from the local solid waste 
district does not abrogate the role of the board 
of zoning appeals and is not preempted by 
state law (Ind. App.), 486 

State regulations for homeless shelter regula- 
tions preclude local governments from regu- 
lating details of shelter (N.Y. App.) 513 


PROCEDURE, ADMINISTRATIVE 

Environmental Protection Agency was not re- 
quired to identify polluted bodies of water or 
to calculate loads of permissible pollution 
based on California’s failure to meet Clean 
Water Act timeframe for submissions 
(U.S.App., 9th Cir.), 7 

Planning board was not required to obtain plan- 
ning official’s interpretation of zoning code 
before determining that horse riding facility 
was a recreational use (Or. App.), 52 

Revocation of variances for check cashing busi- 
ness was rational, based on applicant’s mis- 
representation of his ownership interest (N.Y. 
App.), 99 

Implementation procedures adopted by state 
environmental agency in response to man- 
date in federal water quality law are “rules,” 
subject to administrative procedure act re- 
quirements of notice and hearing (Ala.), 174 

Failure to allow cross-examination at a joint 
hearing on related annexation, rezoning, and 
special use permit proposals was a denial of 
due process (IIl.), 187 
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Back-to-back private briefings between a rede- 
velopment agency’s board members and its 
staff were not meetings subject to the open 
meetings law because neither meeting included 
a quorum and there was no evidence of serial 
collective discussions between board mem- 
bers and staff (Nev.), 340 

Hearing on an administrative appeal of a per- 
mit denial violated the applicant’s procedural 
due process rights where the attorney advo- 
cating the permit denial also served as advi- 
sor to the hearing officer (Cal. App.), 376 

Proposal for apartments with small units did 
not meet zoning district’s purpose of provid- 
ing housing at “reasonable” cost, absent any 
indication that the rents would be reasonable 
(Conn. App.), 483 

The statutory 60-day deadline on deciding a 
“request relating to zoning” applies to zon- 
ing applications, and not to related building 
permit applications (Minn. App.), 490 

Trial court lacks jurisdiction to review an ap- 
peal of a planning board’s site plan denial if 
the appeal is not filed within the statutory 
time period, despite the town’s lack of re- 
sponse to the applicant’s request to appeal 
and application resubmittal (N.H.), 492 


PROCEDURE, JUDICIAL 

No protected property interest exists to main- 
tain a due process challenge when the gov- 
erning body has discretion to grant or deny a 
particular zoning or use application (U.S. App., 
10th Cir.), 219 

Trial court should have searched the record for 
evidence to support special exception rather 
than remanding for a statement of reasons 
(Conn. App.), 221 

As a matter of first impression, a court may not 
properly modify a permit issued by a local 
board unless there are no administrative deci- 
sions remaining or it is clear that the same result 
would occur on remand (N.C. App.), 232 

Town is entitled to injunctive relief against owners 
who failed to comply with conditional use 
permit for temporary occupancy of outbuild- 
ing, requiring disconnection of plumbing upon 
expiration of permit (Wis. App.), 307 


PROCEDURE, LEGISLATIVE 

In determining whether protest petitions trig- 
gered supermajority voting requirement to 
enact ordinance requiring amortization of 
nonconforming off-premise signs, only own- 
ers whose lots contained nonconforming off- 
premise signs should be considered (N.C.), 
31 

Regional government need not allow quasi-ju- 
dicial procedures for amending urban growth 
boundary or allow private parties or con- 
stituent governments to initiate such amend- 
ments (Or. App.), 100 

Rezoning is invalid where city council failed to 
strictly comply with statutory procedural re- 
quirements to consider recommendation from 
planning commission and to publish ordi- 
nance in its final form, with added condi- 
tions, before adoption (Ala. App.), 175 





Duly approved written minutes of legislative 
proceedings are sufficient to constitute an 
official transcript for judicial review after 
municipality has destroyed tape recordings 
of meeting (N.M. App.), 289 


PUBLIC FACILITIES 

Proposed ordinance requiring a referendum on 
village building projects costing at least $1 
million dollars is a proper subject for direct 
legislation (Wis.), 508 

County land division regulations may not regu- 
late the size of cul-de-sacs, the length of street 
blocks, or the location of roads when the plat 
is located within a town (Wis. App.), 547 


PUBLIC FINANCE 

Town’s expenditure of public funds to develop 
subdivision does not violate public purpose 
doctrine (Wis.), 308 

City’s issuance of revenue bonds for construc- 
tion of a Wal Mart store was not an unconsti- 
tutional donation of public funds to private 
interests (La. App.), 533 


PUBLIC LAND 

County sale of former recreational land to indi- 
vidual is invalid where county failed to refer 
sale to planning commission (Utah), 165 


PUBLIC UTILITIES 

Plan to extend sewer line to and through rural 
area violates Growth Management Act 
(Wash.),150 

Water system, operated by county and serving 
township residents, did not pass to township 
upon its incorporation, and county is not pro- 
hibited from selling system to another mu- 
nicipality (Ohio), 198 

Arkansas Soil and Water Conservation Commis- 
sion did not exceed its authority in approving a 
municipal water system that will serve custom- 
ers in the extraterritorial planning jurisdiction 
of another municipality (Ark.), 217 

Express grant of easement for electric line does 
not permit cable television lines to be strung 
along electric lines without owner’s consent; 
statute allowing cable television companies 
to install lines on utility easements covers 
only public easements, not private negoti- 
ated easements (Tex.), 240 

EPA has authority under the Clean Water Act 
to promulgate Phase II Rule requiring small 
municipal separate storm sewer systems to 
obtain NPDES permits, but allowing those 
systems to file notice of intent to comply with 
a general permit without meaningful agency 
review of individualized plans is inconsis- 
tent with act mandate that they reduce pol- 
lutants to the maximum extent practicable 
(U.S. App., 9th Cir.), 242 

City has authority to impose fee for connection 
to new sewer system without voter approval 
(Mo. App.), 253 

Three year moratorium on the construction of 
high voltage transmission lines violates the 
home rule provision and the uniformity clause 
of the state constitution (Ga.), 277 
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Ordinance requiring residents to connect to public 
water supply is valid, regardless of whether 
residents have safe wells (Pa. App.), 297 

Assessment against property not specially ben- 
efited by sewer extension is annulled (Wash. 
App.), 305 

Army Corps of Engineers’ decision to issue 
nationwide permit verifications for construc- 
tion of wastewater treatment plant and con- 
veyance system was not arbitrary (U.S. App., 
4th Cir.), 410 

FCC-licensed radio station not public utility 
exempt from zoning (Ohio), 439 

City’s inability to provide sewer service to a 
proposed annexation area that never enjoyed 
sewer service was not a proper basis for the 
county’s denial of the annexation (Ohio App.), 
457 

Utilities statute preempts city’s authority to regu- 
late the a power company’s placement of elec- 
trical substations on its private property (Ga.), 
477 

City may not recover the costs of relocating a 
telephone company’s overhead lines un- 
derground, in accord with its regulation 
requiring such relocation of all utility com- 
panies, because doing so might interfere 
with the state public utility commission’s 
authority to regulate utilities (Cal. App.), 
478 

Pipeline company must obtain city’s consent to 
pipeline before construction, but not before 
applying for state approval (Mich. App.), 560 


RECREATION 

Owners of land crossed by abandoned railroad 
right-of-way used as a public trail have no 
legal interest in the right-of-way and lack 
standing to bring takings claim against county 
(U.S. App., 7th Cir.),166 

Railroad’s removal of tracks constituted aban- 
donment of a railway easement later con- 
verted into a public recreational trail, so fee 
simple ownership reverted to adjoining prop- 
erty owners (Minn. App.), 552 


REDEVELOPMENT 

City’s removal of land from existing redevelop- 
ment project to a new redevelopment project 
to change the base year value of the parcel 
was improper (Cal. App.), 8 

City’s agreement with private organization to 
develop baseball stadium was not an exclu- 
sive franchise subject to voter approval; the 
fact that improvements related to the sta- 
dium are urban renewal projects does not 
make the stadium itself an urban renewal 
project (Mont.), 22 

Substantial evidence existed to support find- 
ings that preservation alternatives to project 
involving substantial demolition of historic 
store were infeasible and of blight, so that the 
project was under jurisdiction of redevelop- 
ment agency (Cal. App.), 59 

Previously undeveloped land proposed for re- 
development may qualify as “blighted” based 
on findings of inadequate street layout, park- 
ing, and transportation (Fla.), 184 
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Redevelopment authority’s condemnation of 
non-owner occupied property within a des- 
ignated blight area was a proper use of emi- 
nent domain power (Pa. App.), 461 


RELIGIOUS INSTITUTIONS 

Owners of house used for prayer meetings 
need not exhaust administrative remedies 
or apply for special permit before bringing 
civil rights claims and claims under Reli- 
gious Land Use and Incarcerated Persons 
Act, after receiving cease-and-desist order 
(U.S. trial, D. Conn.), 63 

Town improperly denied special exception for 
church in residential area based on opinions 
about decline in property values and impact 
on traffic safety, not supported by facts (Conn. 
App.), 64 

To show that a zoning ordinance’s exclusion of 
religious institutions in a residential district 
violates the Constitution’s Equal Protection 
clause, proposed synagogue must first show 
that is similarly situated to other uses permit- 
ted by right or special exception in the district 
(U.S. App., 3rd Cir.),147 

Motion for injunction to permit use of property 
for religious assembly and speech was not 
ripe because county had denied church’s ap- 
plication to construct and expand structures, 
but no request to simply allow religious as- 
sembly and speech (U.S. trial, D. Haw.), 186 

Denial of use permit for place of worship on a 
one-acre tract in a single-family residential 
area was nota gross abuse of discretion (Ga.), 
213 

Denial of church’s plans to add a major day 
care facility in a low-density residential dis- 
trict does not violate the Religious Land 
Use and Institutionalized Persons Act of 
2000 or the church’s constitutional rights 
(U.S. trial, D. Wyo.), 248 

Church property is subject to assessment as 
part of street improvement district although 
church was not included in petition process 
that created the district; assessment does not 
violate due process or equal protection rights 
of church (S.C.), 299 

Religious Religious Land Use and Institutional- 
ized Persons Act of 2000 is constitutional and 
was violated when a village denied, based on 
trafficand parking concerns, a religious school’s 
proposal to construct a new building and 
renovate an existing one (U.S. trial, S.D.N.Y.), 
539 


REZONING 

Statute prohibiting counties from downzoning 
land without consent of owner is an unconsti- 
tutional delegation of legislative authority to 
landowners (Ariz.), 56 

County has statutory authority to deny rezon- 
ing based on inconsistency with the compre- 
hensive plan’s policies concerning develop- 
ment timing and adequate school capacity 
(Fla. App.), 132 

Rezoning was not impermissible contract zon- 
ing even though it was subject to agreement 
between the property owner and the town 





because the town received benefits that were 
reasonably related to the rezoning (Mass. App.), 
135 

County denial of rezoning to allow limestone 
mining was not arbitrary or unreasonable, 
given comprehensive plan’s designation of 
site for rural residential development and 
incompatibility of mining impacts with resi- 
dential use (Ky. App.), 167 

Rezoning is invalid where city council failed to 
strictly comply with statutory procedural re- 
quirements to consider recommendation from 
planning commission and to publish ordi- 
nance in its final form, with added condi- 
tions, before adoption (Ala. App.), 175 

County’s refusal to rezone exotic animal sanc- 
tuary property to newly created district that 
permits exotic animals was arbitrary and ca- 
pricious (Tenn. App.), 203 

Rezoning of single family lot across highway 
from shopping center to commercial classifi- 
cation was consistent with comprehensive 
plan and did not constitute spot zoning (Fla. 
App.), 205 

Planning commissioners who recommended 
against rezoning may not be deposed about 
their motives (Mich. App.), 264 

City’s rezoning of newly zoned property, pur- 
suant to an agreement that limited retail use 
of the property to a gasoline station, was 
illegal conditional zoning and contract zon- 
ing (Md. App.), 281 

Noncontiguous annexation of property and sub- 
sequent rezoning from agricultural to resi- 
dential use is illegal spot zoning when basis is 
provided (N.C.), 333 

Rezoning to classification that does not permit 
regional shopping centers was not spot zon- 
ing or a taking because it was rationally re- 
lated to goal of creating a mix of uses and did 
not deprive owner of all economically benefi- 
cial use (Pa. App.), 364 

An agreement made between a developer and 
neighbors in response to the developer's re- 
zoning petition is a private covenant that 
does not bind a second developer’s proposal 
to develop another part of the rezoned area 
(Ind. App.), 385 

Trial court erred by considering commission- 
ers’ statements and reweighing the evidence 
when reversing a rezoning denial! (Ind. App.), 
386 

Rezoning is a legislative enactment not subject 
to direct judicial review (Pa. App.), 462 

City council’s denial of a rezoning request was 
not arbitrary and capricious under a reason- 
ably debatable standard (Utah), 464 

Developer had a vested right in planned develop- 
ment zoning despite delayed and incomplete 
actions to obtain final approvals (Va.), 465 


SIGNS AND BILLBOARDS 

Ban on “bench signs” is not unconstitutional 
(Ohio App.), 101 

Ban on commercial advertising in city’s navi- 
gable waters was justified by city’s concerns 
about aesthetic impact of possible prolifera- 
tion of such advertising (Ala.),126 





Statutory permitting scheme restricting erec- 
tion of billboards is a valid restriction of com- 
mercial speech (Fla. App.), 168 

Tenant’s cancellation of sign permit did not 
change nonconforming use status (Fla. App.), 
214 

County has discretion to prohibit billboards in 
areas where other commercial or noncom- 
mercial signs are permitted (Mont.), 285 

Notice of violation of billboard law was insuffi- 
cient where it did not mention administrative 
rules on which decision rested (Or. App.), 293 

Evidence that property may be used more prof- 
itably does not establish hardship needed to 
support variance allowing replacement of two 
nonconforming billboards with one larger bill- 
board (Pa. App.), 319 

Department of transportation policy prohibit- 
ing or requiring permits for all banners and 
signs displayed from highway overpasses, 
except for American flags, was not viewpoint 
neutral and thus violated First Amendment 
(U.S. App., 9th Cir.), 320 

Outdoor advertising statute requires township 
that conditioned a building variance on re- 
moval of a billboard to compensate both bill- 
board owner and property owner (U.S. trial, 
E.D. Mich.), 337 

Ordinance prohibiting construction of new bill- 
boards and requiring removal of existing com- 
mercial billboards did not violate the 
constitution’s free speech rights or the state’s 
sign regulation statute (Tex. App.), 409 

Public facilities district does not qualify as a 
business area under state or federal law to 
permit billboards on a municipal golf course 
property (Minn.), 491 

Adding a message to the blank side of a V-type, 
nonconforming billboard did not constitute 
an impermissible increase in the sign’s size 
(Mo. App.), 514 

Billboard height limit does not violate due pro- 
cess because it rationally relates to both safety 
and aesthetic concerns (N.C. App.), 540 


SITE PLANS 

Requirement for a 20-foot buffer was arbitrary 
where regulations required a buffer of at least 
10 feet between residential and other uses, 
but did not include any standards for deter- 
mining whether the width should be greater 
than 10 feet (Ala. App.), 1 

Board properly denied application for permit to 
remove sand and gravel from residential lot, 
based on general criteria relating to impact on 
surrounding properties and on public health, 
safety, and welfare (Conn. App.), 65 

Site plan denial of a shopping center in a rede- 
velopment district was supported by evidence 
of its incompatibility with the area’s historic 
character; city met its constitutional obliga- 
tion to assist applicant in the review process 
(N.H.), 453 


SPECIAL EXCEPTIONS 

Denial of special exception for expansion of 
shopping mall was supported by evidence of 
traffic congestion (N.Y.), 29 
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Town improperly denied special exception for 
church in residential area based on opinions 
about decline in property values and impact 
on traffic safety, not supported by facts (Conn. 
App.), 64 

Approval of special exception for campground, 
despite evidence of traffic hazards, amounted 
to illegally waiving requirements of zoning 
ordinance (N.H.), 102 

Ordinance permitting council to “waive” dis- 
tance requirements for uses selling alcohol 
under specified conditions is for a special 
exception, not a variance, and council may 
not deny a waiver request without reasons if 
compliance with conditions shown (Fla. App.), 
103 

Denial of special exception for residential sub- 
stance abuse treatment facility was arbitrary, 
absent evidence that facility would pose an 
actual or reasonable threat to public safety or 
property values (Conn. App), 130 

Trial court should have searched the record for 
evidence to support special exception rather 
than remanding for a statement of reasons 
(Conn. App.), 221 

Board had sufficient evidence to conclude that 
no reasonable use of a property in a wetlands 
conservation district could be made without 
a special exception allowing a 56,000-square- 
foot grocery store and 302-space parking lot 
(N.H.), 287 

Extension of a special exception for a commer- 
cial parking lot was properly denied where 
the applicant failed to meet its burden of 
showing that the extension would not injure 
the adjacent area or the public health, safety, 
and welfare and would be in harmony with 
the character of the district (Ind. App.), 442 

City council’s assumption of authority to grant 
a fill permit in the floodplain improperly di- 
minished the statutory jurisdiction of the city’s 
board of adjustment (Iowa), 443 

Special exception for mini-storage facility was 
properly denied for inconsistency with town’s 
master plan (N.Y App.), 561 


SPECIAL USE PERMITS 

Board properly denied application for permit 
to remove sand and gravel from residential 
lot, based on general criteria relating to im- 
pact on surrounding properties and on pub- 
lic health, safety, and welfare (Conn. App.), 
65 

Denial of use permit for place of worship on a 
one-acre tract in a single-family residential 
area was not a gross abuse of discretion (Ga.), 
213 

Parking and setback requirements did not ap- 
ply to special use permit for an old hotel that 
was merely reopening (N.Y. App.), 422 

County’s discretion in imposing conditions on 
a special use permit was sufficiently limited 
by the ordinance’s definition of “special use” as 
a use controlled as to number, area, location, 
and relationship to the neighborhood (Fla. 
App.), 423 

Concerns about nonowner use of additional 
boat slips proposed for residential property 





is a zoning enforcement issue, not grounds 
for denying a permit for the slips (Conn. App.), 
524 

Board properly approved a special use permit 
for an off-track betting facility where oppos- 
ing testimony was to gambling in general 
rather than to the particular proposal (Md. 
App.), 534 


SPECIAL PURPOSE DISTRICTS 

Owner, who did not challenge inclusion of prop- 
erty in creation of lake district on the ground 
that it would not “benefit” may not seek de- 
tachment on ground that property does not 
benefit, where there has been no change in 
circumstances (Wis. App.), 365 


SPOT ZONING 

Rezoning, by referendum, of grocery store in 
residential district to commercial classifica- 
tion to permit small restaurant on the pre- 
mises, did not constitute illegal spot zoning 
(Me.), 18 

Association opposing expansion of historic ho- 
tel was collaterally estopped from appealing 
shoreline development permit where it did 
not appeal original permit; expansion gener- 
ally conforms to comprehensive plan and is 
not spot zoning (Wash. App.), 315 

Rezoning to classification that does not permit 
regional shopping centers was not spot zon- 
ing or a taking because it was rationally re- 
lated to goal of creating a mix of uses and did 
not deprive owner of all economically benefi- 
cial use (Pa. App.), 364 

Rezoning of residential lots to business district 
to allow construction of a facility for treating 
commercial wastewater from adjoining laun- 
dry did not constitute spot zoning (Mass. 
App.), 424 

Rezoning 24 acres from agricultural to indus- 
trial is legal spot zoning despite a conflict 
with the town’s comprehensive land use plan 
(Wis. App.), 509 


STANDING 

Owners of land crossed by abandoned railroad 
right-of-way used as a public trail have no 
legal interest in the right-of-way and lack 
standing to bring takings claim against county 
(U.S. App., 7th Cir.),166 

Planning board lacked standing to challenge 
board of appeals issuance of comprehensive 
permit for affordable housing, bypassing nor- 
mal zoning procedures (Mass.), 215 

Private citizen may pursue civil suit under Clean 
Water Act because state prosecution of pol- 
luter was not “comparable” where state law 
does not provide for same level of public 
participation as federal law (U.S. App., 11th 
Cir.), 216 

Conservation organization had standing under 
state environmental protection act to chal- 
lenge proposed demolition of historic build- 
ings (Conn.), 267 

EPA improperly failed to object to draft permits 
for major stationary sources of air pollution 
issued by a state agency after the permits 


32 December 2003 American Planning Association 





were shown to be noncompliant with the 
Clean Air Act (U.S. App., 2nd Cir.), 291 

Asa matter of first impression, the zoning board 
of review lacked standing to appeal the deci- 
sion of the State Housing Appeals Board 
(SHAB); SHAB may not vacate, modify, or 
reverse application of local regulations un- 
less the regulation is inconsistent with local 
needs (R.I.), 298 

EPA was not required to do cost-benefit analy- 
sis before setting radionuclide limits for pub- 
lic water systems, where limits remain un- 
changed (U.S. App., D.C. Cir.), 314 

Town’s conservation commission lacks stand- 
ing to request a rehearing of the zoning 
board of adjustment denial of its adminis- 
trative appeal or to appeal it to court (N.H.), 
341 

Proximity alone is insufficient to give neighbor- 
ing property owners standing to challenge 
approval of berm in front of an abortion clinic, 
and their concerns about possible violence by 
protestors are outside the interests protected 
by zoning (N.Y. App.), 425 

Board of zoning adjustment cannot challenge a 
neighbor’s standing to contest its decision for 
the first time in court (Ga. App.), 440 

Owners of abutting property have standing to 
appeal a variance allowing construction of 
two houses on adjoining undersized lots; vari- 
ance was not justified because it was not 
based on the land’s physical characteristics 
(Mass. App.), 480 


SUBDIVISION 

Town, which acquired incomplete industrial 
subdivision at foreclosure auction, is entitled 
to call performance bond and is not required 
to post new bond (Conn. App.), 9 

Appeal of denial of variance from subdivision 
regulation limiting length of dead-end street 
is not subject to statutory 30-day filing re- 
quirement applicable to appeals of variance 
denials under zoning ordinance (N.C. App.), 
95 

Planning commission’s approval of a prelimi- 
nary plat is nota final action subject to appeal 
(Ark.),127 

Subdivider who voluntarily entered agreements 
to pay fees and convey land to town for a 
waiver from adequate school facility restric- 
tions cannot dispute legality of the agree- 
ments because it benefited from completing 
the subdivision (Md. App.), 134 

Where subdivision application was delayed for 
four years by city’s failure to act on it, an 
order to conditionally approve the subdivi- 
sion and pay damages is an appropriate rem- 
edy (Mont.), 138 

Lessee’s option to purchase part of tract did not 
constitute a subdivision creating a preexist- 
ing nonconforming lot (Pa. App.),145 

Subdivision lot owners acquired permanent ease- 
ment to use lake that was designated on plat 
even though lake was not specifically desig- 
nated as a common element and covenant 
setting forth right to use the lake expired (Ga. 
App.), 155 
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Applicant for subdivision approval was not sub- 
ject to requirements to show potential devel- 
opment of, or access to, adjacent land it had 
only an option to buy (Conn. App.), 169 

Owner’s reconfiguration of substandard lots to 
comply with antiquated lots law did not 
amount to a self-created hardship that would 
prevent issuance of a variance (Md.), 189 

Proposal for subdivision and site plan approval 
to use residential portion of split-zoned lot as 
a parking lot for a store on the commercial 
portion required rezoning or variance, and 
was properly denied (Pa. App.), 201 

Subdivision map recorded in 1865, prior to state’s 
earliest Subdivision Map Act, did not create a 
subdivision or legal parcels (Cal.), 218 

County board lacked authority to deny subdi- 
vision approval based on inconsistency with 
comprehensive plan goals, where proposal 
complied with applicable requirements (Minn. 
App.), 227 

Refusal to accept an offer of dedication is im- 
proper when based on an ordinance adopted 
after the subdivision was approved (Pa. App.), 
237 

Short subdivision of parcel into four large lots 
was statutorily exempt from city code requir- 
ing plat approval of further divisions of short 
division parcels within five years (Wash. App.), 
246 

Municipality had authority to conditionally ap- 
prove preliminary plat and reject final plat 
for failure to meet conditions while annex- 
ation dispute was pending (Wis. App.), 247 

Statutory protection of approved subdivisions 
applies to shield homeowners from lot cover- 
age limitations enacted since 1954, when the 
subdivision was approved (Conn. App.), 268 

Right-of-way shown on subdivision plat as for 
“future use” does not satisfy common law or 
statutory requirements for dedication and ac- 
ceptance (S.D.), 300 

Aneighteen lot subdivision of a 176-acre tract is 
a reasonable use that does not overburden an 
existing access easement across adjoining parcel 
(Va.), 303 

Town’s expenditure of public funds to develop 
subdivision does not violate public purpose 
doctrine (Wis.), 308 

Municipality has statutory authority to reject a 
preliminary plat based on its subdivision or- 
dinance that allows consideration of the pro- 
posed use of lots (Wis.), 353 

Planning and zoning commission’s amendment 
of subdivision regulations to exclude ponds 
and steep slopes from lot size calculations 
created conflict with zoning ordinance’s lot 
size standards and thus exceeded its statu- 
tory authority asa planning commission (Conn. 
App.), 359 

Request to stay expiration of a tentative subdi- 
vision map for the period of litigation was 
untimely because it was not filed within the 
map’s original 24-month expiration period 
(Cal. App.), 377 

Zoning amendment precluding development 
of two lots created by an Approval Not Re- 
quired land division does not impermissibly 





curtail reasonable use of the original parcel 
from which the lots were divided (Mass. App.), 
390 

Ordinance imposing time limit for seeking final 
approval after obtaining preliminary approval 
is authorized by Municipal Land Use Law 
(N.J.), 400 

Subdivision is protected against subsequently 
enacted zoning amendment when the appli- 
cation for final subdivision approval is sub- 
mitted before expiration of the statutory pro- 
tective period (N.J. App.), 401 

Transfer of land between adjoining parcels was 
not a “division” for purposes of determining 
whether the subsequent split of a resulting 
parcel constituted a “division” exempt from 
platting requirements (Mich. App.), 426 

Zoning ordinance provision prohibiting curb 
cuts when the zoning administrator deter- 
mines visibility to be impaired was invalid 
because it did not provide sufficient notice of 
the standards used to make the determina- 
tion (Ind. App.), 441 

Dolan’s rough proportionality test applies to a 
land partition where the county retains dis- 
cretion in determining whether a road im- 
provement standard applies (Or. App.), 459 

Subdivision lot owners have a recreational ease- 
ment in a subdivision parcel where a plat 
label, declaration of covenants, and deeds to 
lot owners indicated the intent that the parcel 
be common property; trial court properly 
invalided conveyance of the parcel to an ad- 
joining lot owner and ordered its conveyance 
to the lot owners (Md. App.), 487 

Condition of subdivision approval requiring 
completion of improvements within 18 months 
of final plat approval is invalid, while a con- 
dition requiring a maintenance guarantee for 
the improvements to be posted before filing 
the plat is valid (N.J. App.), 495 

Boundary lot adjustment that does not create 
additional lots qualifies for a statutory ex- 
emption from land division regulations 
(Wash.), 506 

Denial of exemption from subdivision law was 
authorized where the physical deficiency of the 
road providing required frontage prevents ad- 
equate emergency access (Mass. App.), 515 

Ordinance requiring subdivision improvement 
construction bonds equaling 110 percent of 
construction costs does not violate statute 
authorizing bonds that provide for actual con- 
struction of improvements (Mo.), 516 

Variance from a requirement that “no lot shall 
contain any building used for residential pur- 
poses” without meeting frontage requirement 
was not a prerequisite to the subdivision of a 
parcel into two lots, where the lot lacking the 
required frontage was vacant (Iowa), 531 

Board improperly approved reconfigured de- 
velopment plan that exceeded numeric trip 
rate caps established as conditions to rezon- 
ing (Md. App.), 535 

County land division regulations may not regu- 
late the size of cul-de-sacs, the length of street 
blocks, or the location of roads when the plat 
is located within a town (Wis. App.), 547 





TAXATION 

Cessation of farming on land subject to farm- 
land tax assessment in reasonable anticipa- 
tion of its condemnation for a school site does 
not warrant imposition of roll-back taxes on 
the landowners, but rather on the condemn- 
ing school board (N.J. App.), 496 

Tax court lacked jurisdiction over a claim that 
the city should have assessed all properties 
benefited by its road extension project be- 
cause the improvement district charge was 
an assessment for local improvements, not a 
tax (Or.), 501 


TELECOMMUNICATIONS 

Order denying variance permitting telecommu- 
nications tower but lacking explanation of 
reasons was insufficient to satisfy Telecom- 
munications Act (U.S. App., 6th Cir.), 19 

Town was entitled to approve only one of two 
competing applications to construct multiple- 
user telecommunications towers and to base 
its choice on opposition due to aesthetic im- 
pact (U.S. App., 1st Cir.), 24 

Ordinance authorizing town to grant exclusive 
franchises for provision of pay phones in public 
rights-of-way violates Telecommunications 
Act (U.S. App., 3rd Cir.), 27 

Ordinance limiting location of telecommunica- 
tion towers near a major highway does not 
violate the Telecommunications Act as a blan- 
ket or effective prohibition on wireless ser- 
vice where a permit applicant fails to show 
that there are no other potential solutions to 
the purported resulting coverage gap (U.S. 
App., 1st Cir.), 229 

Federal Communications Act preempts zoning 
ordinance limiting AM radio antenna towers 
to a height of 42 feet, where FCC regulations 
require a minimum antenna height of 144 feet 
(N.H.), 263 

FCC declaratory ruling that preempts local regu- 
lations precluding amateur radio communi- 
cation does not create a property right en- 
forceable by individual radio operators, and 
did not preempt township denial of a permit 
for a 180-foot-high tower, where alternative 
reasonable accommodations exist (U.S. trial, 
W.D. Mich), 338 

County is not required to consider agricultural 
land preservation policies when determining 
whether to permit a telecommunications tower 
(Or. App.), 344 

Town violated the Telecommunications Act in 
denying permits for PCS service antennas 
proposed to fill a gap in coverage, where the 
denial was based on a finding that the appli- 
cant had not established need because there 
are other companies using cellular technol- 
ogy providing service in the area (U.S. trial, 
D. Vt.), 350 

County’s decision to deny special use permit 
for a 240-foot-high lattice telecommunication 
tower and instead approve a 195-foot-high 
monopole tower, when based on aesthetics 
alone, was not supported by substantial evi- 
dence (U.S. trial, W.D. Va.), 351 
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Denial of permit for antennas on the side of 
hotel, based on aesthetics, did not violate 
Telecommunications Act (U.S. trial, D. Mass), 
366 

Board had sufficient evidence to conclude 60- 
foot-high tower negatively impacted com- 
munity aesthetics, despite contrary conclu- 
sions in applicant's visual analysis report (U.S. 
trial, N.Y.), 367 

Denial of permit to add cellular telephone an- 
tennae to existing guyed tower violated fed- 
eral Telecommunications Act (U.S. trial, W.D. 
N.Y.), 402 

Denial of a conditional use permit for a tele- 
communications tower was not supported by 
substantial evidence where the only evidence 
indicated that other locations would not pro- 
vide adequate coverage and that the facility 
would not be visually intrusive (U.S. trial, 
E.D. Wis.), 412 

Denial of use variance allowing rooftop place- 
ment of telecommunications antennas was 
invalid where applicant adequately demon- 
strated need and the lack of adverse aesthetic 
impact (N.J. App.), 479 

Rejection of a 185-foot tower in a scenic river 
district across from a historic site did not 
violate the Telecommunications Act where 
the applicant did not provide information 
about possible alternatives (U.S. App., 7th 
Cir.), 548 


TRANSPORTATION 

Use of airport buffer land for highway inter- 
change is not prohibited by Department of 
Transportation Act because land was never 
designated as park or recreation area; envi- 
ronmental impact statement for project satis- 
fied National Environmental Policy Act and 
State Environmental Quality Act (U.S. trial, 
N.D.N.Y.), 195 

State transportation department did not abuse 
its quick-take authority or violate state’s farm- 
land preservation laws when condemning 
nursery property for a connector road to be 
maintained by the county as part of the county’s 
proposed by-pass project (Ill. App.), 329 

City plans to widen a local street with historic 
buildings along it was not subject to the his- 
toric impact review requirements of federal 
statutes because, although city and federal 
officials discussed relocating a federal high- 
way to use the widened street, the widening 
involved no concrete federal proposal or fund- 
ing; but the city may be enjoined from accept- 
ing federal reimbursement for the widening 
(U.S. App., 7th Cir.), 485 


VARIANCES 

Trial court erred in reversing rather than re- 
manding variance granted by board of zon- 
ing appeals without appropriate factual find- 
ings and in ordering removal of board member 
requesting variance (Ind. App.), 16 

Denial of area variances to construct a second 
house on already-nonconforming lot was sup- 
ported by evidence of adverse neighborhood 
impacts (N.Y.), 30 





Applicant’s claim that without income from 
sign, rental income from building would be 
insufficient to make needed repairs, did not 
establish unnecessary hardship justifying a 
variance (Pa. App.), 53 

Owners of garage, 85 percent complete when 
city issued notice of setback and lot coverage 
violations, are not entitled to a variance, where 
they mistakenly believed they were entitled 
to build a garage larger than described in 
permit, misunderstood the violations, or re- 
lied on inspectors’ construction approvals (Mo. 
App.), 74 

Appeal of denial of variance from subdivision 
regulation limiting length of dead-end street 
is not subject to statutory 30-day filing re- 
quirement applicable to appeals of variance 
denials under zoning ordinance (N.C. App.), 
95 

Revocation of variances for check cashing busi- 
ness was rational, based on applicant’s mis- 
representation of his ownership interest (N.Y. 
App.), 99 

Ordinance permitting council to “waive” dis- 
tance requirements for uses selling alcohol 
under specified conditions is for a special 
exception, not a variance, and council may 
not deny a waiver request without reasons if 
compliance with conditions shown (Fla. App.), 
103 

Owner who bought property in reliance on 1985 
variance has no vested right in that variance 
because he did not make substantial expendi- 
tures in reliance on the variance (Ga.), 172 

Owner's reconfiguration of substandard lots to 
comply with antiquated lots law did not 
amount to a self-created hardship that would 
prevent issuance of a variance (Md.), 189 

Variance for a 160-unit apartment complex on 
an island in the floodplain of a river and a 
canal was supported by substantial evidence 
(Pa. App.), 239 

Stabling horses on residential property is a rea- 
sonable use considering the property’s unique 
setting, satisfying the “unnecessary hardship” 
requirement (N.H.), 288 

The need to stay competitive within nursery 
market justifies expansion of nonconform- 
ing landscaping business with 129% increase 
in floor area use, and provides unnecessary 
hardship required for variances (Pa. App.), 
296 

Evidence that property may be used more prof- 
itably does not establish hardship needed to 
support variance allowing replacement of two 
nonconforming billboards with one larger bill- 
board (Pa. App.), 319 

Variance applicant is entitled to the same due 
process protections before the city council as 
before the board of zoning appeals; council’s 
reliance on information received outside the 
hearing violated due process requirements 
when the applicant did not have notice or an 
opportunity to rebut (Ind. App.), 331 

Town improperly considered a proposed mini- 
storage facility use, a permitted use, in deny- 
ing a variance from the minimum lot frontage 
standard for a landlocked parcel (R.1.), 347 
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Owner’s personal financial hardship may not 
be a basis for a variance, absent evidence that 
the property cannot yield a reasonable return 
as zoned or concerning unique conditions 
(N.Y. App.), 368 

Town improperly denied the addition of storage 
containers to a marina after determining the 
containers violated the rear yard setback, be- 
cause a prior variance had reduced the setback 
for the entire rear yard (Conn. App.), 439 

State law requiring review of area variance re- 
quests to balance benefits to the applicant 
against detriments to the health, safety, and 
welfare of the neighborhood or community, 
preempts local ordinances’ “practical diffi- 
culty” or “undue hardship” standards, de- 
spite home rule authority (N.Y.), 454 

The proper test in reviewing a variance request 
is whether a reasonable use is possible with- 
out the variance (Wis. App.), 466 

An appeal of a variance denial need only chal- 
lenge the conditions on which the denial was 
based—not all conditions required of vari- 
ances (N.H.), 475 

Denial of use variance allowing rooftop place- 
ment of telecommunications antennas was 
invalid where applicant adequately demon- 
strated need and the lack of adverse aesthetic 
impact (N.J. App.), 479 

Owners of abutting property have standing to 
appeal a variance allowing construction of two 
houses on adjoining undersized lots; variance 
was not justified because it was not based on the 
land’s physical characteristics (Mass. App.), 480 

Variance to merge two nonconforming lots for 
use as a convenience store use was justified to 
overcome hardship where the property could 
not be used for any uses permitted in the 
zoning district (Pa. App.), 481 

Denial of variance request to reduce the mini- 
mum lot size requirement for on-site sewage 
systems by 60 percent was appropriate (N.Y. 
App.), 517 

Denial of variance to place an army tank in the 
front yard of a nonconforming VFW hall ina 
residential historic district was not arbitrary 
(N.J. App.), 537 

A need to stay competitive did not justify a 
variance allowing the substantial expansion 
of a nonconforming nursing home in a his- 
toric district (Pa. App.), 542 


VESTED RIGHTS 

Town’s enactment of racetrack ordinance im- 
mediately after owner announced plans to 
build a racetrack on unzoned property did 
not violate owner’s due process rights or vested 
rights (N.H.), 25 

Residential development for which developer 
had secured approvals, but not building per- 
mits, was not a “new subdivision” subject to 
setback requirements imposed when adjoin- 
ing land was designated agricultural preser- 
vation district (Del.), 104 

Owner who bought property in reliance on 1985 
variance has no vested right in that variance 
because he did not make substantial expendi- 
tures in reliance on the variance (Ga.), 172 








Judicial Decisions 





Development of regional impact approved in 
1982 is vested from consistency with 1993 
comprehensive plan where county found de- 
velopment changes did not substantially de- 
viate from the original approval (Fla. App.), 
185 

Subdivision map recorded in 1865, prior to state’s 
earliest Subdivision Map Act, did not create a 
subdivision or legal parcels (Cal.), 218 

Sand mine operator did not qualify for an 
amended permit to expand mining in a criti- 
cal sand dune area because exceptions to the 
statutory prohibition of mining in such areas 
are limited to operators existing as of their 
effective date (Mich. App.), 226 

Statute that grandfathers development having 
already been assessed impact fee from new 
growth management limitation does not ap- 
ply to site plan application for which impact 
fees have only been estimated (N.H.), 228 

Developer who built six houses, paid $50,000 
impact fee, and spent more than $200,000 on 
public improvements before ceasing construc- 
tion for 10 years, had a permanent vested 
right to complete the project (N.H.), 230 

Statute exempts subdivision developer from in- 
crease in impact fees enacted after subdivi- 
sion approvals (N.H.), 265 

Statutory protection of approved subdivisions 
applies to shield homeowners from lot cover- 
age limitations enacted since 1954, when the 
subdivision was approved (Conn. App.), 268 

Landowner who began soil testing before town 
imposed a moratorium on issuance of build- 
ing permits and amended zoning ordinance 
to prohibit his intended use, does not have 
vested right to proceed under prior law (N.Y. 
App.), 369 

Request to stay expiration of a tentative subdi- 
vision map for the period of litigation was 
untimely because it was not filed within the 
map’s original 24-month expiration period 
(Cal. App.), 377 

Zoning amendment precluding development 
of two lots created by an Approval Not Re- 
quired land division does not impermissibly 
curtail reasonable use of the original parcel 
from which the lots were divided (Mass. App.), 
390 

Ordinance imposing time limit for seeking final 
approval after obtaining preliminary approval 
is authorized by Municipal Land Use Law 
(N.J.), 400 

Subdivision is protected against subsequently 
enacted zoning amendment when the appli- 
cation for final subdivision approval is sub- 
mitted before expiration of the statutory pro- 
tective period (N.J. App.), 401 

County violated a landowner’s due process rights 
to use semitrailers for a self storage business, 
where it approved and permitted the use, 
then later simply revoked the permit and 
ordered removal of the semitrailers (Colo. 
App.), 435 

City cannot circumvent state zoning statutes 
and use an annexation agreement to vest or 
allow the expansion of an annexed quarry 
(Kan.), 444 





County may not interpret its own ordinance 
contrary to the express language or apparent 
purpose or policy of the ordinance; county’s 
mistaken partition approvals created “autho- 
rized lots” that were exempt from minimum 
lot area requirements, and thus were improp- 
erly revoked (Or. App.), 458 

Developer had a vested right in planned develop- 
ment zoning despite delayed and incomplete 
actions to obtain final approvals (Va.), 465 


WASTE DISPOSAL 

Department of Commerce regulations for pri- 
vate onsite wastewater systems are not in- 
consistent with statute setting standards for 
groundwater protection (Wis. App.), 54 

Board of health, which requires compliance with 
zoning regulations for issuance of sewage 
disposal system permit, is not authorized to 
rely on zoning provisions for calculating lot 
size to also exclude private rights-of-way from 
calculation of site size for sewage disposal 
systems (Colo. App.), 89 

City and county ordinances and interlocal agree- 
ment requiring that franchise waste haulers 
dispose of residential waste at county facility 
does not violate Commerce Clause (U.S. trial, 
D. Fla.), 222 

County’s enactment of ordinance prohibiting 
waste disposal within three miles of a reser- 
voir and refusal to grant a variance did not 
constitute a taking with respect to company 
that had acquired land two miles from the 
reservoir and reached the final stages of state 
permitting process for waste disposal facility 
(Tex. App.), 302 

Statute banning disposal of hazardous waste in 
salt domes is not preempted by Resource Con- 
servation and Recovery Act (Tex. App.), 318 

Ordinance prohibiting spreading of septage with- 
out approval of voters does not violate the 
Maine Hazardous Waste, Septage and Solid 
Waste Management Act (Me.), 388 

County’s revocation of a conditional and revo- 
cable permit for a waste disposal plant, after 
operator violated permit conditions, does not 
constitute a compensable taking (Fla. App.), 
474 

Requirement that applicant for special excep- 
tion or variance for a landfill first obtain a 
needs assessment from the local solid waste 
district does not abrogate the role of the board 
of zoning appeals and is not preempted by 
state law (Ind. App.), 486 

Local ordinances requiring solid wastes gener- 
ated within a regional waste management 
authority’s jurisdiction to be disposed of at 
the authority’s facilities discriminate against 
interstate commerce and are per se invalid 
(U.S. trial, S.D. Miss.), 518 

Sanitary district was required to obtain local 
zoning approvals to construct a biosolids re- 
use facility even though it had already ob- 
tained necessary state permits (Ill. App.), 530 


WATER AND WATERCOURSES 
State agency may condition certification of com- 
pliance with Clean Water Act standards on 





maintaining minimum instream flows on ex- 
isting water rights to protect fish habitat 
(Wash.), 41 

City is liable for damages for inverse condem- 
nation, where approval of new development 
did not require drainage easement across 
downhill property, as required by drainage 
plan, and downhill property flooded as a 
result (Tex. App.), 79 

Environmental impact statement for dredging 
Columbia-Snake River waterway did not ad- 
equately consider alternatives for limiting sedi- 
mentation and potential take of an endan- 
gered species (U.S. trial, W.D. Wash.), 243 

Denial of right-of-way permit to pipe water 
from a property, across federal land, to met- 
ropolitan area did not constitute a taking of 
the property’s water rights (U.S. App., Fed. 
Cir.), 286 

Failure of a system designed to control runoff 
from the uncovered storage of mushroom 
wastes constitutes a discharge from a point 
source for purposes of the Clean Water Act 
(U.S. trial, E.D. Pa), 346 

The mere presence of motorized vehicles on a 
lake does not make the lake “navigable wa- 
ters” and divest a town from using its zoning 
authority to prohibit commercial activity on 
it (N.Y. App.), 427 

U.S. Bureau of Reclamation’s contracts to de- 
liver water from federal water projects on the 
Middle Rio Grande give it the discretion to 
reduce deliveries, and consequently it must 
do so to the extent needed to provide suffi- 
cient water flow to protect the endangered 
Rio Grande silvery minnow (U.S. App., 10th 
Cir.), 497 

City and utility authority cannot maintain a 
cost recovery action under CERCLA for con- 
tamination of drinking water supply sources 
because they are potentially responsible par- 
ties, but they can seek contribution (U.S. trial, 
N.D. Okla.), 512 

Forest Service violated the Wild and Scenic Riv- 
ers Act when it inventoried Arizona’s poten- 
tially eligible rivers, but subsequently failed 
to consider them while planning the use and 
development of national forests (U.S. App., 
9th Cir.), 519 

Although a regional water quality control board 
had to consider economic costs when establish- 
ing water quality standards, itneed not consider 
them when establishing effluent limitations in 
wastewater discharge permits (Cal. App.), 521 

City and county ordinances and interlocal agree- 
ment requiring that franchise City was not 
liable for nuisance where its storm sewer sys- 
tem was incapable of hancling an extraordi- 
nary rain storm (Wis. App.), 546 


ZONING 

Stipulated judgment varying zoning regulations 
was not so far outside what could be re- 
garded as a valid exercise of zoning power 
that there could not be justifiable reliance on 
it, so neighboring municipality may not col- 
laterally attack the judgment as an invalid 
rezoning (Conn.), 62 
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Rural residential zoning is unconstitutional as 
applied to proposed landfill site because it 
deprives landowner of any economically vi- 
able use (Ohio), 173 

Nonprofit use of an equestrian arena to host 
event attended by 1,000 people is an agricul- 
tural use for which no permit may be re- 
quired under state zoning law (Miss. App.), 
192 

Proposal for subdivision and site plan approval 
to use residential portion of split-zoned lot as 
a parking lot for a store on the commercial 
portion required rezoning or variance, and 
was properly denied (Pa. App.), 201 

State law with health and safety standards for 
migrant housing does not preempt local zon- 
ing ordinance that requires special exception 
for such use (Mich. App.), 212 

Although state statute requires that forestry be 
permitted in all zoning districts, municipali- 
ties may impose reasonable regulations; town- 
ship regulations, based on engineering stud- 
ies and enacted to prevent erosion, are not 
arbitrary or unreasonable (Pa. App.), 294 

Rezoning for mixed-use development cannot 
be based on comprehensive plan’s mixed-use 
policies, where regulations implementing those 
policies have not yet been enacted (Wash. 
App.), 306 

Trial court properly excluded evidence of city’s 
freeze on zoning changes along proposed 
freeway path in determining value of prop- 
erty city condemned for freeway (Cal. App.), 
313 

Regulation limiting habitable space in a single- 
family dwelling to 8,000 square feet does not 
violate substantive due process and is statu- 
torily authorized (Wyo.), 354 

Expansion of gasoline station onto residential 
portion of split-zoned lot complied with or- 
dinance and did not require board of adjust- 
ment approval (N.H.), 370 

City is immune from its own land regulating 
ordinances when developing and approving 
a site plan for a community center, a govern- 
mental function (Mich. App.), 392 

County zoning continues to apply to annexed 
land until the annexing city affirmatively re- 
zones it (U.S. App., 8th Cir.), 428 

City cannot circumvent state zoning statutes 
and use an annexation agreement to vest or 
allow the expansion of an annexed quarry 
(Kan.), 444 

A consent judgment allowing development not 
permitted by a site’s zoning is not a zoning 
ordinance amendment subject to the right of 
referendum (Mich. App.), 451 

County Commissioners Act has priority over 
Township Zoning Act and exempts county 
proposal to site a homeless shelter from com- 
pliance with township’s zoning ordinance 
(Mich.), 489 

Proposed residential drug treatment facility for 
90 young men was not permitted as an “analo- 
gous use” to previously approved similar, 
but smaller, uses (Conn. App.), 523 





ZONING ORDINANCE 

Zoning ordinance and its requirement to retain 
buildings built before 1900 is incorporated by 
reference into the building code for purposes 
of denying a permit to demolish a historic 
building (Pa. App.), 405 

Requirement that applicant for special excep- 
tion or variance for a landfill first obtain a 
needs assessment from the local solid waste 
district does not abrogate the role of the board 
of zoning appeals and is not preempted by 
state law (Ind. App.), 486 
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